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PREFACE. 



IN order to fill up that interval which 
ufually takes place between a call to 
the Bar and an introduftion to bufinefs^ 
it has been recommended to young men to 
apply themfelves to fome particular branch 
of the law; and deemed not altogether un- 
pardonable in them, fometimes to lay the 
rcfult of their enquiries before the public. 
It was this motive that led the Compilet 
of the following Cases to attend the Com-^ 
mittees of the Houie of Commons, ap* 

pointed 
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pointed by Mr. Grenvilk*s Ad, to determme 
Controverted Efedions. He hopes the na- 
ture of the undertaking may afford an excufe 
for ofFerliig his Notes to the perufal of the 
PuUic ; as to report the arguments of 
others^ is a taik which, at the iame time 
that it may deferve the praife of utility^ 
requires little more than a competent (hare 
of induftry to execute. 

It may perhaps be (aid, that Reports of 
Election Cales are lefs neceffary than they 
were, fince the late aft which makes ithe 
determinations of Committees unappealtdt 
from within a year, conclufiveof the rigiMs 
of deAion in boroughs. But though rile 
fame c^ueftioa of right cannot, generally 
ipeaking, arife again in the fame place^ a 
fimilar queftion may occur in other bo* 
rtiughs : and, at all events, thofe who ai^ 
interefted in the determination, will w^ 

to 
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to kiiow on what grounds it was founded, 
and to receisre fbme more fatisfaAory re- 
ply than Ita kxfcripta eft:' 

The Reporter has not added many Notes 
to the Cafes he has hitherto collected ; as 
he will think himfelf fufficiently happy if 
he (hall be allowed to have given with to- 
lerable accuracy the fubftance of thofe ar- 
guments which he heard with fo muth 
pleafure and inftrudion* 

He deliberated much at firft, whether 
he fhould condenfe the fpeeches of the 
learned gentlemen entployed as counfel in 
opening and fumming up the cafes, into 
one argument, as has been done by Mr* 
PouGLAS and Mr. Luders, in their valu« 
able publications ; or whether he (hould 
give them more fully, in the form in which 
they were .delivered. He was naturally in- 
fluenced 
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fluenced by tH? example of worki which 
the Public.has fo juftly received with ap- 
probation ; aricf in departing from that ex- 
ample, has only to plead his motives as his 
excufe; which were, a confcioufnefs that 
he could not do complete juftice to many 
of the arguments by the fuUeft report; and 
a dread that he might ftill do greater in- 
juftice, by atfempting to throw feveral of 
them together into a method of his own. 
Another reafon which induced him to give 
the arguments To much at length was, 
that it is impoflible to fay on what points 
the decifion of a committee turns, as the 
committees do not communicate the reafbns 
which induce them fo to decide. He has, 
however, frequently been fenfible of the 
difadvantage which this plan fubjefted him 
to, of almoft unavoidably touching two or 
three times upon the fame argument in the 
courfe of a report ; but he flattered himfelf, 

upon 
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upon the whole* th^t he ihould thus be ea# 
ahled to reoder the narrative more fluent 
and peripicuous. He bas^ a| the iame time^ 
endeavoured to avoid repetipoo'^as much a* 
poffibk, and ha^ on that account^ beei^ 
led to omit many of the arguments which 
were ufed by couqfel in fuouiung up the 
evidence* where they had been already 
touched upon by the gentlemen who opene4 
|he cafe. 

If, hpwever^ any of the arguments, 
from the manner in which they are ftated, 
fhould appear to be incorred, he would fin- 
cercly apologize to any gentleman whon^ 
he may have mifreprefented, if he were not 
fenfible that the blame will be imputed to the 
reporter alone, on whom it ought to fall. 

• He mud* at the fame time, in juftice to 
himfelf, obferve, that he attended during 
the whole proceedings^ in every one of the 

cafes 
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^afes he has repprted in thi$ Volume^ thiol^r 
^ng it better to ft'ate a few ca(es with a$, 
much accviracy as he was mafter of^ than 
attempt to report all that were heard ; 
whichy as leveral of the committees fat a( 
the fame time, muft have led him to ne-; 
gledt fome of them, perhaps at. an import 
tant moment. He ha^ alfb embraced every 
ppportunity that occurred, of confulting thq 
Minutes of the Committees : and begs leave 
here to return his thanks to thofe gentle^ 
men who have favoured him with a fight 
of papers relating to the different caufea* 

Auguft, ij^i. 
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THE 



The Double Return 

for the Bo»o»« « of 

E L L S T O 

In the County of Com w At 



The Commktee met on Friday the 17th Day of 
December, 1 790, and was compofed of the follow- 
ing Gentlemen : 

Sir Adam Fergufon^ Bart. Chairman. 

R. B* Johnftone, Efq. 

Sir Martin B. Folkes, Bait. 

SirH. G. Calthorpe, Bart. 

Francis Fane, Efq. 

John Crewe, Efq. 

John Galley Knight, Efq. 

Henry Thornton^ Efq. 

Daniel Parker Coke,* Efq. 

Willi^n Mills,jEfq. / 

Lord Grey, 

John Heathcote, E/q.^ 

George Graham, Efq. 

NoMlNEE^S, 

Right Hon. William Wyndham, 
Bamber Gafcoync, Efq. 

PitUloners on one Returp^ 
Sir Gilbert Elliot, Bart. and Stephen Lufliington^Efq. 
and certain El^Aors in the;^ he}ialf. 

Counsel, 
Mr. Douglas, Mr. Eaft. 



Pitlttomrs on the other Return f 

James Bland Burgefs and Charles Abbot, Efquir^f^ 
and Richard Penhall Eledtor in their behalf. 

Counsel, 

Mr* Partridge, Mr. Law, and Mr. Chambri^ 
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Qf the Double Return for the Boroug^i of 



HELLSTON. 



H E petitions of the eledlors contained the 



tive members returned, and were as follow : 

That of the Rev. John Pasmore, and fe^ 
veral freemer* of the borough, ftated. That the 
laid Pafinorc was mayor of the borough of 
Hellfton, and that at the laft eledtion of Mem- 
bers to ferve in parliament for the faid borough. 
Sir Gilbert Elliot, Ban. Stephen Lufliington, 
James Bland Burgefs, and Charles Abbot, 
Efquires, were propofed as candidates to re* 
prefent the faid borough in parliament : That 
the (herifF of the county of Cornwall delivered 
the precept for the eleftion of Members to the 
petitioner, the faid John Pafmore; and the 
petitioners, and other perfons, being a great 
majority, legally entitled to vote at the faid 
cledion, voted for the faid Sir Gilbert Elliot and 
the faid Stephen Lufliington ; who were duly 




B 2 



clcdked. 



4 C A S E I. 

elcfted, and were returned by the petitioner, 
John Pafmore, to the flierilF of the county of 
Cornwall, who annexed the return to the writ of 
cleftion, and tranfmicted the fame to the office 
of the clerk of the crown : That one Richard 
Penhall took upon himfelf to prefide at another 
pretended eledion for the faid borough ; at 
which the faid Ricliard Penhall took upon him- 
felf to vote for the faid James Bland Burgefs 
and Charles Abbot ; and the faid Richard Pen- 
hall, without any lawful authority, hath re- 
turned the faid James B. Burgefs and Charles 
Abbot, as members for the faid borough, al- 
though no other perfon, fave the faid Richard 
Penhall, voted for the faid James Bland Burgefs 
and Charles Abbot : and the faid (heriff hath ac- 
cepted and annexed the faid lafl: mentioned re-^ 
turn alfo to his writ of eleftion, and tranfmitted 
the fame to the office of the clerk of the crown : 
That the faid Richard Penhall claimed to vote 
as a freeman of the faid borough, pretending to 
have been elected to fuch franchife, under a 
charter granted to the faid borough, in the 27th 
year of the reign of Queen Elizabeth, although 
in truth, the faid Richard Penhall is not duly 
elcfted a freeman according to the provifions of 
the faid charter, but was elefted by the mayor 
and freemen only, and in the fame manner as 
all the other pretended freemen of the faid 

borough, 
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borough^ who claimed their franchifes under the 
laid charter, and who were oufted by the judg* 
ment of his Majefty*s Court of King's Bench ; 
and although the corporation created by the faid 
cliarter is dilTolved : and that the faid James 
Biaiid Burgefs and Charles Abbot have been 
unduly eleded and returned as reprefentatives 
of .the faid borough, to the great injury of the 
petitioners, the petitioners therefore hope, 

The petition of Richard Penhallftated, That 
he was the only (urviving freeman of the ancient 
borough of Hellfton, in the county of Cornwall ; 
and that the petitioner and his predecefTors, 
freemen of the faid borough, have long enjoyed 
the privilege of eleding two burgeffes to ferve 
in Parliament for the faid borough : That 
divers perfons, inhabitants of the town of HclU 
fton, and others, on the third day of September, 
1 774, procured a charter to pafs the Great Seal, 
whereby a new corporation was declared to he 
ercfted, and the privilege of elefting to parlia- 
ment fbrthe faid borough, granted to the corpora- 
tion, conftituted thereby : That the petitioner, 
and others, the majority of the then fubfifting 
members of the old corporation, conceiving the 
faid chartcrto be a manifeft violation of their rights 
and priviledges, oppofed the paffmg of the fame 
in every ftageof its progrefs : That on the 12th 
B 3 day 
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day rf Sq)tcmber, 1774, the faid charter was' 
firft brought to the Guildhall of the faid borough;, 
^nd thepetkioxier, and others^ being a majority 
df the then fubfifting members of the old corpo- 
i^tioa:^ being aflembled in the Guildhall pf die 
iaid borough, on the faid 1 2th day of September, 
1774, unanimoully refufed to accept the fame; 
aad it fliU remains uaaccej^d : That Richard 
^itchinSy £iq, flieriff of the faid. county^ fent 
his precept for elefting two burgeflcs, &c.to. 
th^ Reverend John Pafmorc, clerk, who claims 
to be mayor of the faid borough, under the faid 
charter, inilead of fending the iame to the 
petitioner who had the fole right to receive 
fuch precept, and to execute the fame as re^ 
turning officer : That the eledtion of burgcfl5» 
came on the 2 id day of June lafl, when James 
Bland Burges and Charies Abbot, Efqrs. Sir 
Gilbert Elliot, Bart, and Stephen LuQiington, 
Bfq* were candidates : That the petitioner be- 
mg- the only remaining freeman of the faid 
borough, who had a voice in the faid eleftion, 
voted for the faid James Bland Burges and 
Charles Abbot, who were thereby duly eleded ; 
^nd accordingly the petitioner executed an in- 
denture of return of them to the faid Richard 
Hitchins, who received the lame : That under 
colour of the royal charter, fo granted as afbre- 
feid, the feid John Pafmore took a poll, and 

admitted 



lidi^tted grixi, tombers oFperfdn^^^ hktl ho 
right to vot^, hot claimed any oilier right thaii 
fuch as they prcteh^e'tf to derive under the laid 
charter, to p6ll for the faid Sir Gilbert Elliot 
and Stepheii Lufliington; and hath uiiwarfah* 
tably f^fufhed then! as ftiieA for the fiid 
borough to the fdid flieriff^ who hath not 6ri!y 
ann^xfed to his writ tfie^ retuirh fo made by thfe ' 
jietitibnef, but alto the ieturh fo made by 'tfre 
fsud John Pafmore, m prqudice of the . faid 
James Bldnd Bulges and Charles Abbot/ who 
only ought to hieivi? Been returnied, and in vio*^ 
ktion of the rights of the petitioner ; who' 
therefore prays, &c. 

there is' n6 dtterHilriati6ii the righ^ of' 
election in 5ie borough of Hellftoii. 

Mr. DouGtAS. , 
The petitions being read, 
Mr. Douglas faid he had the honour of. 
attending as Counfel for Sir Gilbert Elliot gnd 
Mr. Lufbington, and alfo on behalf of the 
mayor, whofc return being immediately annexidt 
to the writ, was entitled to be firft confidered 
At the laft cleft ion there were two fets of> 
candidates, and two fets of elcftors;— . 
ibofe who voted for Sir Gilbert Elliot and 
Mr. Lufliington were members of the corpora- 
tion of Hellfton ; they ypted at the poll o^ 
(n) By the Handing order of i8th March, 1727-8. 

B 4 . the 
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the mayor of the borough ; and who voted 
at ttiait poll had declared in favour of bis clients. 
Oppofed .to this unanimous voige of the corpo- 
ration, there flood a gentlem^an who cljumed to 
himfelf the exclufive privilege of fending two 
reprefentativ^ to parliament ; and contended be- 
ii(^Sj that he was the legal returning officer of 
tbp^place. He thoiaight he might argwe, that 
where there was. only. one .cle<^Qr thete could 
not be a. n>ajority. of voices ; but he mufl admit, 
th^ if the right aflerted by the oppoiite Gen- 
tlemen was eftablifhcd. to be legal, they had 
a majority of one, and ail. Having flatcd thus 
much^ he had briefly laid'bcfore the committee 
the qudflion in difpvite: .he (hould endeavour to 
prove, that the right of eledion wts in thofc 
perfbns who voted for his clients ; and it would 
then be incumbent on his adverfaries to prove 
that that "tight beloi^ed to Penhall, and to him 
exclufively. It was admitted on all fides, that 
HeUfton was a very ancient corporation by pre- 
(bnption, fome of its returns to Parliament in 
th'e reign of Edward L being extant. Its 
rights had been confirmed by feveral ancient 
charters, particularly one of Elizabeth, which 
dircfted its component parts to be a mayor, 
four aldermen, and an indefinite number of 
free.tieti, under the title of Mayor and Com- 
Bionalty. This charter likewife prefcribed the 
.V mode 
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mode in which the right incident to all corpora- 
tions of perpetuating themfelves (hould be exer« 
cifed. From the freemen the mayor and aldermetv 
were to be cho&n; and the body of freemen was 
to be fuppiied by new members, elefted by the 
mayor, the aldermen, and the old freemen.— 
Notwith&uiding thefe diredioos of the charter, 
a cuftom, fandioned by a preteiided bye-law of 
equal date with the grant, had exifted, by which 
the mayor and aldermen beftowcd the freedom, 
of the borough, without confultingthe freemen; 
and this proceeding was never queftioned till 
1769, when the oppofite intcrtft of anunfuc- 
cefsful candidate brought on a difcuflion of ft, 
which terminated in a deciiion of the Houfe of 
Lords ; declaring that fuch a bye-law being a 
violation of the charter, was illegal (^i). It 
was pleaded, that the commonalty had af- 
fcntcd to this bye-law, and fo found by the 
jury ; but it was argued by Mij. Thurlowe, 
and agreed by Lord Mansfield, that this was 
immaterial, as the commonalty bad no power 
to interfere in making bye-laws which wasgfvcfn 
by the charter to the common-council, com- 
pofed of the mayor and aldermen. The fuc- 
ccfsful party pulhed its vidlory to the utmoft, 

{a) The cafe was the Ring againft Abraham Head. See 
Bur. 25x5. 

and 
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asd at length deflroyed the edrporation, whieb^ 
bj proccffcs of qno warrantey *ras reduced to 
Mine membtrs. The mirorj-i* liead, was oiift- 
ccfv; and one of the nine dymg^-there at kft it- 
ttuncd only (ik freemen indtwo capital burgef- 
fes.- Even tliftfe wefc attacked ; but the court 
•f King's BencH barmg about tBat time- (on oc- 
cjjfxbh of fome dHpiitei in the %orough of^in- 
dielfea) drawn up a rule for Ate governmeiit of 
ks own difcrettoii, not to grant infMrinattons 
:^inft fuch freemen as fliould have poffefled 
dicir title de faSloy for twenty years, nrfiifed the 
mfermation which was moved for agaihftone 
ef thofe eight perfims, becatife the period of 
ao years had jtift elap(ed between the firft mo^ 
don and the motion to make the rule abfolute. 

The corporation being thus incapable of 
pcrpetuaring itfelf, and reduced to a fituation 
in which it cduld attain none of thofe beneficial 
cbds for which it was created, the moft re- 
fpe&able inhabitants of the borough joined in a 
petition to the crown for a new grant. The 
praftice of the crown, in cafes of fuch magni- 
twde, is extremely cautious, in order to exclude 
all pofTibility of fui prifc.The petition is of courfe 
referred to the committee of the privy council, 
Vrho confide it to the opinion of the attorney 
and folicitor-general ; if their report is favoura- 
ble, it is re:iiane;'wd to aflbme i{\c form of a bill 

before 
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before the lord privy fcal ; by him it is rrfcrrcd 
to the great feal for another examination ; and 
the parties are either heard themfelvej, or by* 
counfel, in every ftage of the bufinefs. 

The petition and draught of the charter 
having gone through thefe feveral tribunals, and 
. fome alterations having been made in it, a new 
charter was, in 1 773, direfted to the feveral per- 
fons named in it (amongft whom were the eight 
ancient freemen) and accepted by them all^ 
excepting iix of the old ccMrporation, who had 
uniformly oppoied the grant, and at lad rejeft* 
ed it. Soon after the acceptance of the charter, 
the general ele&idn in 1 774 took place, when a 
return was made by the tie w mayor, and another 
by Mr. Penhall and his colleagues. A commit- 
tee of the Houfe of Commons undoubtedly did 
decide that the latter return was the legal one ; 
but the arguments in its favour, were, ift. That 
the new charter was void ; and, ^diy. If it were 
valid, that the new freemen had not been ia 
poflcffion of their franchifes a full year before 
the election, according to the terms of the 
Durham aft. In 1781, when the fame conteft 
again took place, and was foHowed by the fame 
decifion, the latter argument could not apply ; 
but by the abftraft queftion which was put to 
Mr. Lee, and which he anfwered in the nega- 
tive, the committee hinted very plainly on what 

groimd 
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ground tbcy founded their opinion. The qud- 
don was, whether the crown has a power to 
gpint a charter againft all oppofition of the old 
corporators ; and whether, if it be not accepted, 
it is •valid? The* preliminary queftion, there- 
fore, on which, according to the plain fenfe of 
mankind, die whole right of eledion hinges, is 
the validity or invalidity of the new charter. 
The committee were taught to believe the char- 
ter void ; biu fince thofc difcuffions, we have 
an cxprcfs decitton of the Court of King's 
Bench that it wa^s valid (j), and that Pafmore, 
the then mayor, whofe tide under the grant 
^as litigated, was- the legal mayor. The 
committee had now that defideraiumj which 
former <:ommittces wanted; but though he 
wi0ied to rely on the authority of the King's 
Bench' unappealed from, he was willing to can- 
vafs again thofe authorities on which the judges 
of that court pronounced an unanimous opi- 
nion ; and he thought he could demonflratc 
by the confequcnce of their opmion, that the 
moment thofe fix Gentlemen refuled to accept 
the charter, that moment they ccafcd to be 
freemen, and wouKl find Ii dliricult to ftaie by 
what right tlicy pretended to vote at the prefcnt 
eleilion. 

•» The Kinr; ?;;a;nft Pafiporc, 3. Term Rep. P. .-99. 

He 
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He had always been of opinion^ thac com« 
mittees (hould pay a proper deference to the 
decifions of their predeceflbrs ; but he begged 
leave to fuggeft^ that greater attention (hould 
be paid to the direft decifion of a courc com- 
petent to inveftigate the queftion of the cxifk* 
cnce of the corporation of Hellfton, than to the 
opinion of a committee merely confidering it as 
a collateral difcullion. There is befides a dif- 
ference in point of fad between the prefcnt and 
the former flare of the queftion. While there 
were fix freemen alive, they might be faid to 
be the fuccefTors and reprefentatives of the old 
corporation aggregate ; and in point of faft thej 
did aft in an aggregate capacity. But by the 
death of five of the fix, we4iave a fole member 
of a corporation aggregate ; here is a charter in 
terms conftitutingan aggregate body, but which 
in . fad confiils of one pedbn ! One roan 
may perhaps make a good eledion where the 
right of eledion is adually in many, becaufe 
by iheir filence he may be fuppofed to vote 
for them, as well as for himfelf ; but where a 
corporation aggregate is reduced by the above 
circumfbinces to one member, he conceived 
the corporation is gone ; and if the right of 
voting mud be claimed through the corpora- 
tion, that right is alio at an end when the 
corporation through which it is derived ceafits 
to exift. He was aware that Lord Mansfield 
* had 
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had cxprcflcd a. doubt in the cafe of Colchefter 
and Scaber, Whether, though the corporation 
was gone, the remaining freemen might not 
exerdfe their right of common, or vote for 
membera of parlian^nt. This, however, was 
but an extrajudicial opinioii, and not delivered 
with any certainty. The cafe was this : There 
waa^adebt owing by one Seaber to the old cor- 
poration ^of Colchefter ; which, like that of 
Heltfton, was diflblved. A new charter was 
granted, and the new corporation fued the ex- 
ecutor of the debtor ; who pleaded he owed 
them nothing, as the old corporation, to whom 
he was debtor, had ceafed to exift* The court 
over-ruled the plea; for, faid they, as the re- 
maining members of the old corporation ac- 
cepted the new charter, the new charter was, 
properly fpeaking, a charter of reftoration, and 
there w^s ftill extant a fcintilla juris fuffi- 
cient to preferve alive, and give efficacy to 
their former rights* The opinion therefore of 
Lord Mansfield as to the right of common, was 
not neceflarily conneded with the queftion, and 
completely negatived by that of Lord Holt in 
Jifbby and fVhite Raym. 952 ; who exprefely 
fays, that thefe rights are veiled in the entire 
community. 

Lord Holt was a moft enlightened lawyer, 
. and a man of unqueftioned integrity ; for he op- 

pof(^ 
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poled both houfes alike, when be thought tbqr 
claimed improper privileges^ In Aihby and 
White, he maintained, in oppofition to tbc 
Houfe of Commons, and three of the jud^ 
of bis cx)urt, that an a&ion lay againft the ce- 
turning officer forrefufingaa eieAor^s vott; 
and that the injury was cognizable in a ccabi 
of law as well as by the Houfe of Comnyms. 
Standing however fingle in his i^pinion, judg* 
ment was given for the defendants ; but chat 
judgmeot was afterwards reverfed upon a wdc 
of error, and Lord Holt's dodrine acknow- 
ledged to be right. On the other hand, ia tho 
Earl of Banbury 'sc^e, he refilled the efibrts ofdie 
houfe of \oxd$f to throw his trial for the murder 
of Capt. Lawfon, on the courts of common Iaw« 
See Rajfm.^. 10. To his opinion, therefore, on 
conflitutional queftions, the grcateft defeneace 
mud be paid ; and it is diredly oppoiite to tiie 
idea thrown out in Colchefter and Seaber. As 
io boroughs, he fays, they are of two forts ; 
ift* Where the eledors give their voices by 
i^on of their biurghcrfhip ; that is, by reatba 
of their holding burgage* tenures ; and Secondly, 
by their being members of the corporation. 
The committee will obferve, that he doce not 
lay, by reafon of their being freemen, or having 
been once eleded, but exprefsly by cheir 
being members of the corporation ; and 
; ^ accordingly 
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and accordingly, in Mellor and Spateman^ {a)^ 
which is quoted by Lord Hole, a freeman juf« 
dfies a trefpafs, by pleading that the corpora- 
don, of which he was a member, exifted, and 
had a right of common ; and the court faid, 
they lihd the plea. If then the corporation is 
diflblved when it has loll its head, and has no. 
longer the power of perpetuating itfelf, or of 
fulfilling the intent of its creation — (which has 
been decided in many cafes, and by the unani- 
mous opinion of the judges in the King and 
'Pafmore) how can it be faid that the rights 
of individuals furvive the ' body politic ? But 
furcly it is the duty of the crown to prefcrve the 
reprefentarion of the people. When the old 
corporation was at an end, it was the duty of 
the crown to ered a new one ; and this, accord- 
ing to Lord Holt, is the only way in which 
the crown can grant the privilege of fending 
members to parliament. See'^alfo, \z Co. 120. 
Hob. 15. But if it can grant that privilege 
to a corporation, it may furely, by every prin- 
' ciple of law, annex conditions and limitations 
10 its grant, which is a voluntary adfc of its fa* 
vour; and this will fufficiently juftify the alte- 
lanons admitted into the new charter of HelK 
ilon, which weve adopted after mature delibe- 
ration^ and formed upon the conflant praftice 



(«} I Saond. 343. 
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of the former corporation (a). Lord Coke in- 
deed, fpeaking of the rights of eledioa in his 
4 Inft, 48, fays. That " if the King doth 
newly incorporate an ancient borough which 
fent burgeffes to the parliament, and grant 
" that certain felefted burgeffes (hall eledt bur- 
geffes of parliament, where all the burgeffes 
*^ eledled before, this charter taketh not away 
the election of the other burgeffes." — Moft 
undoubtedly not. That is the cafe of the crown 
tendering a new charter to a found exifting cor- 
poration, which may refufe or accept it at its 
pleafure ; or to a borough by prefcription which 
Hill retains its prefcriptive rights. But furely if 
the old corporation was at an end, the crown 
might limit the exercife of a former right. 
The new corporators, in this inftance, fo far 
from attempting to injure the rights of the 
borough, did it the greateft fervice, by extend- 
ing the right of voting for reprefentatlves to 
all the perfons mentioned in the new charter, 
inftead of fix perfons, the miferable fragments 
of the ancient body polidc ; nor ought any alarm 

{a) The chief alteration was, that the freemen who had 
by ufage bccD excluded from the election of new freemen, 
ihould be exprefsly excluded by the charter. A deputy* 
mayor and deputy-recorder were alfo appointed for the 
firfl timct 

C . to 
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to be excited in the minds of thofe who watch 
over the privileges of reprefentation at this 
power of the crown ; for confidering the checks 
which are impofed on it by law, and the previous 
inveftigations which take place, the cxercife of 
fuch a right, may almoft be deemed a judicial 
aft; and is infinitely lefs capable of abufe than 
the power of a corporation to regulate it- 
felf. If the committee fliould be of opinion 
with the court of Kina's Bench, that the 
new charter was valid, it muft follow, that it 
was valid to all intents and purpofes. It was 
accepted on certain conditions ; one of the moft 
important of which was, that it fliould beftow 
on thofe who accepted it the valuable privilege? 
of fending reprefentatives to the fenate of the 
nation. 

Evidence. 

The charter of the 27 of Elizabeth, and that 
of the 16 Charles I. confirming it, being pro- 
duced, Mr. Douglas ftated. That he was 
about to prove, that Penhdll and his brethren 
had been eleded freemen by the mayor and 
aldermen in exclufion of the commonalty, and 
that they were therefore illegally chofen. To 
this it was' objected that* he had- enjoyed his 
title for upwards of 20 years, and that the com- 
faiittec ought not now to receive evidence to 

impeach 
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impeach it, which would be rejeded by the 
Courts of kw. But it w^ anfwered, that they 
were not now arguing a quo warranto in the 
King's Bench ; and though the court would not 
grant fuch a procefs in this cafe, they could not 
avoid hearing the affidavit which fliould dif- 
clofe thefe fafts; they were only therefore 
goiiig to prove, for the information of the com- 
mittee, what, in point of faft, was the ufage of 
the borough from the time of Elizabeth till the 
grant of the new charter* The evidence was al- 
lowed to be admiffible; but objeAions were 
referved to the mode of proof. Accordingly, 
after the fpecial verdict in the King and Paf- 
more had been read, Mr. Litchfield, one of 
the clerks of the Privy Council, being called 
to produce die petitions from both parties, on 
the proceedings for the new charter, and the 
different reports of the crown lawyers upon 
them. 

It was objedt^d that the petitions ought liof 
to be read, as they could only be brought for- 
Ivaid to induce the committee to take their at- 
tention off the charter, and to look into the 
circumftances that attended the granting of it. 
They faid, a charter was a deed of the greateft 
Iblemnity, and ought to explain itfelf ; which 
made it immaterial to enquire who applied for it, 
or what the petitions contained, as there was no 
C t allegation 
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allegation of fraud: they had a ftill ftronger ob- 
jeftion to the reports of the attorney and folici- 
tor-general, which they confidered to be merely 
the opinions of lawyers, given to their client, 
the crown. And though the prefent times were 
not fufplcious, there had been times when the 
rights of individuals, and of corporations, were 
by no means fafe in their hands; but whatever 
was their opinion, it was beft expreffed in the 
charter, which ccntained the ultimate opinion 
of the crown and its law-officers, and of the 
parties who accepted it. To this it was an- 
fwered by the counfel for Sir G. Elliot and Mr. 
Luftiington, that they did not produce this 
evidence to explain the charter by the intentions 
of the crown; for they were ready to admit that 
it beft explained itfelf. Their object was to 
explain the ancient conftitiition of the borough, 
to convince the committee that the new charter 
was maturely confidered by great authority, 
and that N^r. Penhall and his friends had been 
heard by counfel in fevery ftage of the proceed- 
ings. Thofe reports were therefore judicial 
determinations, and could not be compared to 
the opinions of a lawyer to his client on a partial 
ftatcment of the cafe : but die petitions were 
the a£ts of Penhall, who, with others, oppofed 
the charter, and were therefore evidence againft 
him. 

The 
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The petitions for the new charter, and the 
crofs-petitions, were then read ; by which it ap- 
peared, That Penhall was one of thofe who 
oppofed the new grant. He alfo figned a peti- 
tion, prefented on the 12th of May, 1774, 
oppofing certain intended alterations in the new 
charter (which differed from that of Elizabeth) 
and requefting to be heard by counfel ; but when 
a report of the attorney and folicitor-generars 
was produced (a), which ftated. That both 
parties had been heard ; and commenting upon 
the propofed alterations, recommended a new 
charter with thefe alterations, 

Mr. Chambre (b) who was counfel for Pen- 
hall, objefted to its being read ; and faid. That 
all the arguments againft the other evidence 
applied more ftrongly to this, and that none of 
the anfwers given to thofe objedtions could be 

{a) The report appeared, by an indorfement made bf 
one of the clerks of the privy council, to be a third report. 
The I ft and ^d were not produced. Litchfield faid, he 
had them not. This circumftance was remarked by the 
oppofite counfel ; but the committee thought it was not 
enough to ftate that there were t^vo other reports to exclude 
the third ; but that they fliould be produced if it was 
thought any advantage coufd be taken of them. 

(h) Mr. Chambre difcontinued his attendance after- 
wards, as the committee determined only to hear two 
counfel on each fide, except the eledors could diftinguifh 
their cafes from thofe of the members returned. , 

C 3 applicable 
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applicable here; for this was not an a6t of 
Penhall's, nor was it a judicial determination 
againft him. He obferved, that Mr. Douglas 
had ftated that a charter grantable at the 
pleafure of the crown. The report was only an 
inducement, or advice, to extend that favour, 
and could not therefore affedt the rights of Pen- 
hall, which were not deftroyed even by the 
charter. 

To this it was anfwered, That the report was 
not indeed mentioned in Penhall's petition, be- 
caufe it did not then exift ; but it was a confe* 
quence of that petition, and fo intimately con- 
neded with it, as to become one tranfa£tion. 
It contained the determination of high legal 
characters, on a ferious confideration of all the 
circumftances of the cafe fubmitted by both 
parties, and was at leaft as ftrong as an award ; 
which Mr. Penhall ought not to be allowed to 
queftion, mcroly becaufe it was adverfe to him. 
The charter undoubtedly could not afFeft Pen- 
hall's rights if it was void ; but the argument 
was, that the charter was valid, and that Penhall 
bad no rights which it could infringe. To this 
Mr. Chambre replied. That there was a dif- 
ference between this cafe and an award, which 
fubmits the rights of the parties to the arbitra- 
tors, who unite in themfelvcs the capacities of 
judge and jury. The queftion before the com- 

mittec 
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mittee was a queftion of right : but that decided 
by the officers of the crown, related merely to 
an exercifc of its grace and favour, and could 
not therefore bind the rights of the parties. 

The committee, however, determined to re- 
ceive the evidence. 

A Witnefs was called, and faid. He attended 
when the bufinefs was agitated before the Lx>rd 
Privy-Seal (the Duke of Grafton), The Lord 
Chief Baron Smith attended as affeflbr to his 
Grace ; the parties were then heard by counfel ; 
and again, before the Lord Chancellor. On 
his crofs-examination, he allowed. That the 
agent of the otl:er party applied for a copy of the 
new charter, with the names of the new cor- 
porators, which was refufed ; but he knew this 
only from the agent's declaration. They then 
proved the acceptance of the new charter, by 
all named in it, except the fix old burgefles, who 
refufed. 

Mr. East. 
In obferving upon the evidence, after ar- 
guing, That the prefent committee were not 
precluded in their judgment by the decifions 
of the former committees, confidering the 
grounds on which thofe decifions were formed, 
proceeded to eftablifti the propofition, That the 
old corporation was extinft and gone, the mo- 
C 4 ment 
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mcnt that the new grant was accepted; and 
contended, that if the committee flibuld fee of 
opinion, that the right of voting in Hellfton 
belonged only to thofe who were members of the 
corporation, the quellion had been virtually- 
decided by the court of King^s Bench, though 
the court could not, in that cafe, direftly de- 
termine rights which now came under the cog- 
nizance of the Houfe of Commons. The ftrefs 
of the argument would naturally fall upon th^ 
grant of the new charter, to which it could be 
no objeftion, that the crown was miftaken in its 
conclufion of law (which it certainly was when it 
ftated, that the corporation was only in danger 
of being diflblved) if the fafts which were 
fubmitted by the petitioners, and which pro- 
cured and juftified the grant, were true ; and 
proved, that the body politic had fuffered a 
diflbiution. The cafes on diis head he (hould 
not ftate, as the point would not be controvert- 
ed, and as they are coUefted by Mr. Vmer, 
in his 6th volume. It was likewife a general 
maxim, that the King's grants are to be upheld, 
if poflTible, and not to be deemed void, except 
from neceffity (a) : and when upheld, are to 
be conftrued in the moft liberal manner ; or as 
the books exprefs it, u/que ad pleniiudinem. 
(2 Inft. 496.) But it could not be faid that 

(a) S Co. 55. zo Co, 67, h. 

the 
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the grant of the new corporation was valid, if 
the old corporation was fuppofed ftill to fubfift ; 
or that it was conflrued ad pUnitudlnemj if it 
did not communicate thofc rights which it pur- 
ported to beftow. — The queftion in his opinion 
refolved itfelf into the three following enqui- 
ries : 

ift. In what right Mr, Penhall claimed to 
vote ? The anfwer to which muft be, that he 
ckimed as an old corporator of the borough. 

2dly. Does the corporation of which he claims 
to be a member cxift in point of law ? And, 

3dly. (Suppofing it does not) Can there 
exift a right of voting in a corporator, when the 
corporation, through which he claims, has 
ceafed to exift ? As to the fecond, which in 
his apprehenfion was the main queftion, he 
obferved, that corporations are not formed 
by the crown, merely to give privileges to in- 
dividuals ; but the chief objeft of thofe grants 
are the happinefs and intereft of the public ; 
fo that the dodtrine of the law is, that when 
they (hall have loft all power of benefitting the 
community, they fliall alfo lofe the privileges 
which were granted to them for that beneficial 
purpofe. This principle had been lately con- 
firmed by the court of King's Bench, in their 
decifion of the cafe of the King and Pafmore, 
from this very borough ; and although the rea- 

foning 
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foning of the judges in that cafe, did not require 
any defence, he fl]Ould enumerate the principal 
arguments which were then relied upon, making 
two preliminary obfervations ; viz. That not 
one of the powers which Mr. Juftice Black- 
ftone, FoL I. P. 475 (a)y had enumerated, as 
neceflary to every corporation, exifted in the 
remnant of the old corporation of Hellfton at 
the time the new charter was granted ; and that 
if thofe powers were loft, it was not incumbent 
on the crown to ouft each individual member 
by a quo warranto, or to repeal the charter by a 
fcire facias ; for a proceeding againft the body 
politic could only be proper while there was 
a femblance at leaft of a corporation, as it 
would be nugatory to remove a body which did 
not exift ; and Mr. Penhall had (heltered him- 
felf againft any attack by the former procefs, as 
his title, fuch as it wis, had exifted for more 
than twenty years. 

Mr. Eaft then proceeded to examine at length 
the feveral authorities which were canvafled in 
the King and Pafmore; all of which he con- 
tended eftabliflied the principle, that when one 
integral part of a corporation was loft, without 

(a) I ft. Tohnvc perpetual fucceflion. 2d, Tofiie, or 
to be fucd. 3d. To purchafe lands. 4th. To have a com- 
mon fcal : ?vA 5th, To irakc bye-laws for their internal 
regulation. 

tho 
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the power of fupplying it, the whole was dif- 
folved. The firft authority is i Roll. Ab. 514. 
where it is faid, " if a corporation be conftituted 
of brethren and fillers, and all the fitters die, 
" all grants and afts made by the brethren after- 
wards are void ; for when all the fifters arc 
dead, it is no perfect corporation." Which 
he afterwards explains by flating a different 
cafe : — " If the King create a corporation, con- 
fifting of 12 men, to continue for ever in 
fuccelTion ; and that when one dies, the 
others may eledl another in his room. If three 
or four die, yet all adts done by the reft are 
valid, becaufe it is not the cafe before mentioned^^ 
in as much as the body can renew itfelf. Up- 
on this principle, in the year-books, 7r. 11. Ed. 
4. 4. it is faid, that if an Abbot be alive, though 
all the convent be dead, the corporation is not 
determined, becaufe he may prof efs others : which 
(hews, that if he could not profefs others, the 
body would be difTolved. And the argument is 
fully admitted by Sir George Treby, in the great 
quo warranto cafe refpefting the city of London, 
( j) when he acknowledges, that a corporation 
cannot exift by halves : an admiflion which has 
the greater force, as he was arguing againft the 
diffolution of bodies corporate. 



Bewdley.'] 

I 
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BewdleyS] The corporation of Bewdley, in the 
year 1707, was nearly in the fame litiiation with 
that of Hellfton. Slade was the only legal capital 
burgefs chofen under the charter of James I. 
the reft for twenty-two years having been chofen 
under a void charter of James II. — In 1707, a 
new charter was granted by Queen Anrie, on 
a fuppofitlon that the old corporation was ex- 
tinft, as all corporate afts were direfted by the 
charter of James I. to be done by the bailiff and 
capital burgelTes, only one of whom remained. 
The chief juftice, wiih the majority of the 
court, was of that opinion ; but one judge en- 
tertaining a doubt, and the qucflion being of 
great moment, they dcfired the jury to find a 
fpecial verdift ; — which they refufing^ a new 
trial was granted. The fecond verdift, how- 
ever, was never argued, as the charter of Anne 
was immediately acquicfced xn.'-Sce i P. IVil- 
Hams J 207. 

Banbury.^ The cafe from Banbury, reported 
(hortly in 10 Mod. 346. which Mr. E. argued at 
length from a M.S. note of Lord Hardwick, he 
averred to be in point. Pcynton, the recorder, 
was oufted of liis ofUce, becaufe the corporatioa 
had flipped th^ day appointed for t'lc cleftion 
of the jVI iyor, :ind Wvis therefore taken to be 
dilibiveci ; ana die court of King's Bench recog- 
nized this dvAtrinc afterwards in the cafe of 
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^r€gonyy 8. Mod. 119, although that cor- 
poration was hclden ftill to exift, becaufc, by the 
charter, the old Mayor was to remain in office 
till the new one was chofen. In the former cafe. 
Lord Chief Juftice Parker faid, that " a head is 
as effential to a body politic as it is to a body 
" natural and the cafe of Lazarus having been 
mentioned at the bar, wiih a doubt, whether he 
would have been reftored to his eftatc, after three 
days death ? his Lordfliip faid, that as the Crea- 
tor only can raife a dead man, fo none but the 
crown can raife a deceafed corporation, which 
itfelf created. He added, ike corporation in the 
prefent cafe is not ajleep^ but dead ; and the cx- 
preffion, Lazarus Jleepsth, was owing to the 
intention of reviving him ; but the expedlation 
of a fcire facias to revive a corporation, or of a 
new grant, cannot be entertained. The bed 
opinion on the law at that time is alfo 
clearly evinced by the report of Sir Philip Yorke 
and Sir Clement Wearg, then attorney and 
folicitor generals, in the cafe of Tiverton. 
They fay, that " diey cannot conceive how a 
" corporation can fubfift, when it is deprived of 
an integral part of the body made necelTary 
by the charter, without any power in them- 
felves of reftoring that part, or of doing any 
one aft as a corporation and the Stat. 11. 

Ceo. 
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Geo. L proceeding upon the fame idea, cna£i^^ 
That if no cleftion lhall be made f thd 
mayor, &c.*' (on the day required by thd 
charter) " or fuch eleftion (hall afterwards be-* 
come void, the corporation (hall not thereby 
be taken to be dijfolved but in fuch cafes 
the corporation are empowered to proceed to an 
eleftion on a fubfequen^ day ; but the 5th fee- 
tion exprefsly provides, that fuch fubfequent 
eleftion (hall not take place, *^unlefsas great 
a number of perfons (liall be prefent at, and 
concur and vote therein, as would refpedtive- 
ly have been necelfary, if the election had 
been made at the ulual time fo that even 
a mandamus^ to compel an eleftion of a mayor, 
under the old charter, would have been ineffec- 
tual, as thofe perfons could not alTemble, who 
were required by it to do a corporate aft. 

Matdjlonei'] Since this aft, the cafe of Maid- 
ftone was exaftly in point. There was no mayoi"^ 
nor a po(ribility of elefting one by the charter. 
The confcquence of which was, that the officers 
of the crown, SirDudley R ider and Sir John 
Strange, delivered their opinion, that the corpora- 
tion was diflblved, and a new charter was granted j 
but not without oppofition. The grant was di* 
refted to the inhabitants, and ftated fuch per- 
foa to be the firft modern mayor, and fuch and 

fuch 
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fuch perfohs to be the firft modern jurats ; and 
under' it, the members have been conftantly 
fincc returned {a). 

Colchefier and Seaber.'] In Colchefter and 
Seaber, the bond was given to the old cor-^ 
poration when in fliU vigouf, mod of the 
members of which were afterwards oufted of* 
their rights ; but the corporation was revi- 
ved by a new charter, which was accepted 
by the members of die old corporation, and 
which put in motion the remaining fcintilla 
juris. — The argument in that cafe Was, That 
the corporation was not fo extind: but that it 
might be revived. But Jhad the crown, inftead 
of reviving the old, chofen to ereA a new cor- 
poration, it could not have been argued, that 
the old one ftill remained, becaufe many of the 
former cafes, and particularly that of Banbury, 
were quoted as being in point. The direct 
judgment in Colchefter and Seaber, is not ap- 
plicable to the prefent queftion ; and the only 
part of the report which can furnifti any argu- 
ment to the other fide, is the queftion afked by 
Lord Mansfield, Whether a freeman of Col- 
chefter would not ftill have a right of common, 
or to vote for members of parliament ? At moft, 
the obfervation is an obiter di£lum ; to which the 
opinion of Mr. Jufticc Fofter is applicable, who 

{«) 3 Bur, 1827. 4 Bur, 1204. 

fays 
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iays (a)f That general rules thrown out in af- 
gumcnt, and carried farther than the true ftat^ 
of the cafe then in judgment requireth, 
have, J confefs, no great weight with mc,*^ 
But in ftridlnefs, it only applies to a corpora- 
tion which is revived by the crown : whereas 
the crown, in the prefent inftance, did not 
chufe to grant a charter of revival ; or at leaft, 
it was not fo accepted by the old corporators, 
but granted a new charter of incorporation, 
which they as individuals chofe to rejed. He 
might therefore content himfelf with faying. 
That that decifion wxs not applicable to the 
prefent queftion, although many great lawyers 
doubted at the time of its propriety, as it is an 
cftablilhed maxim in the law of corporations, 
that when a body politic has loft its head, it 
cannot aft, and can neither fue nor be fued. 
If the cafes which were referred to in the dif- 
cuflion of Colchefter and Seaber be infpefted, 
it will not be found that they fupport the poli- 
tion now contended for, any more than the cafe 
itfelf. The opinion of Mr. Juftice Grofe on this 
point (3 Term. Rep. p. 249.) is, that the court, 
indeed, did feem to think, in that cafe, that 
the corporation was not dilTolved to any pur- 
pofe ; but on looking into the cafes there cited 
and relied on, they will not be found to war- 

(a) P. 313. 
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tant th« general pofition/' Sir James Smith's 
cafe, which is faid to be in point, ooiy fliews 
<bac a ji^gment of feizure of the franchifes of 
a corporation, does not diifolve it (a). Bui 
l-?ord {4ol( exprefsly fays, — "I am of opi- 
nion that a corporation may be forfeited if 
the tfufl be broken^ and the end of the in« 

Xa) in Trimty Ttrm^ 35. Ch. lid. a pio.wsrrant^vr^^ 
fchnight againft the city of London for abufmg their fran- 
iehiCei; and the judgment in favour of the crown was, **qitpd 
*^ UhtrtaUs ft frivikgiaf fs^c* capumtur it /tifintwr im manus 

reiit.*^ By this judgment, the corporation was fuppoie4 
to bediilblved ; in cohfequenceof which, an aQ paiTcd in the 
ad year of William and Mary (Ch. viii. § i, anpo 1690)' 
declaring thofe proc^dings to be illegal, and refloring the 
members of the corporation to their former places. Sir 
James Smith was alderman under the old charter, and had 
hot takpn the oaths required to taken by the 1 WilUa^ 
mndMarji Ch. 8. previous to the ifi of Auguft, 1689 ; in 
confequence of which, it was faid, he had forfeited his of- 
fice* In Michaelmas Term, « 5 William and Mary, he 
moved for a wumdamui^ on the ground that the corpo- 
ration was diflblved when its privileges were feized by the 
judgment, and that its diifolution was recognized by the 
a£^, to reftore its liberties ; in which cafe he was not a 
tnerober of it when the Oaths were required to be taken, 
and therefore had no office to lofe : but the court refufed 
the mmudmntui^ being of opinipn, that the judgment of 
feizure of the liberties of a corporation, does not amount 
to a feizure or diflblution of the corporation itfelf : and 
that as the corporation fubiiiled in law, Sir James Smith 
Was all along a member of it, and ought therefore to have 
taken the oaths. Jfti^ 10^.^9. 

D ftitution 
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ftitution perverted/* (i Shower ^ 280.) Noi^i* 
one of its moll (acred trufls is, the perpetuating 
of itfelf, according to the powers given it ; and 
though Mr, Juftice Wilmot fays, in Colcheftef 
and Scaber^ That before the a6k of George U 
if a corporation flipped the day of elefting it^ 
mayor, the crown might have iflued a writ fronf 
chancery to make an eleftion ; that dodtrinc 
was never recognized by the courts of law; and 
at all events, the writ mud have been directed 
10 a fufiicient number of perfons to* conftitute 
the eleftive body ; without which, a ntanda- 
fnus from the King's Bench would be ineffec- 
tual. This point was decided in Triu. 14 
George 111. the court refufing to grant a man^ 
damns for an elcftion, becaufe fome of the in^- 
tegra! parrs of the corporation were gone;? 
which Lord Mansfield faid would be in fad ;o 
revive it {a). So in the King v. Monday, re* 
ported by Mr. Gowper(*), though the queftion 
€if the diffohition of the corf)oratbrr was not 
agitated at the bar, his lordlhip afked, Whe- 
ther, (uppofmg the corporate body confifted of 
twelve, and two \yere dead, there was any in- 
ftance (where the charter has faid that the elec* 
tion (hall be by the majority of the body) in* 

{a) Sec Note of the King againft the mayor atid al- 
dermen of C^kheftery in Mr. DovLg. 2d Voh of Controv/ 
Ekft. p. 59. (*) Cowp. 5^ 

which 
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Wliich it has been heid^ that fix, which area' 
tnajority of the remaining ten^ were fufficient to 
elcd? 

Mr. JufUct Afton quotes two cafes ; Reic 
V. Reefe, and Rex v. Newfham ; and fays^ it 
Was underftood that, in thofe circumftances^ a 
corporation was diflblved. The former cafe is 
not reponed ; biit the latter (hews the opinion of 
Chief Juftice Rider to have been^ That where 
a corporation confi(ts of twenty, and an eleftion 
is directed to be made by the major part ; if the 
corporation be reduced to lefs than eleven mem- 
bers, no eIe(ftion can take place, and it mult 
be diflblved. (See Sayer^ 2.13.) In a word, from 
all the cafes, it is clear that the doftrine of Col- 
chefter and Seaber only applies to a corpora- 
tion which has been revived by the crown. 

Having eftabliflied the pofitions that Mn 
Penhall muft claim to vote as a corporator of 
the borough of Hellfton ; and that the corpo- 
ration of which he once was a member, is gone 
beyond the poffibility of revival, it feemed, 
3dly, to follow, that he could claim no right 
through a corporation which has forfeited all its 
rights whatever. The argument of thofe gen- 
tlemen however has been, although we have 
loft all the rights which we once enjoyed as 
AH aggregate body ; although we cannot do any 
one aft for the benefit of the community for 
which we were inftituted ; yet we can feed our 
D 2 cattle 
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cattk 6h the common, and can comb iown iH 
a poftK:baire to exercife the valuable right of 
voting for members of parliament. But it muft 
be recoUedted, that Mr. Penhall clainis his 
franchifes under die charters of £liftabeth and 
Charles II. and that dbfe charters grant the prt« 
vileges to the mayor and conmionalty and their 
fuQcefibrs. Can the commonalty then be faid 
to be the fuccefibrs of the mayor and commo- 
nalty } and can Mr. Penhall vote without either 
one w other ? He never had any right but in 
Gonjun6Hon with the other parts of the corpcra-k 
don conftituted by the charters. If he claims 
as an individual, he is filenced by the charter i 
if as a corpomtor, by the judgment of the 
King's Bench ; fo that in either way, there is A 
public record againft him. 

Independent of the abfurdity of One f)erfon 
tonftituting a corporation aggregate, and of 
one cleftor fending two reprefentatives to tht 
Houfc of Commons ; if it (hould once be de- 
cided^ that die members of ^ trorporation^ 
thou^ they abandon their chatters and break 
their trtift, (hail ftiU continue to enjoy the right 
of vodng fo as to exclude the tn^mberl of a 
new durter ; other corporatiofis will have too 
ilrong a temptation to dcfett their duty in order 
to monopolize this power. But the principle 
contended for by the petitioners^ Will present 
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Ac pernicious efFefts of fuch corruption, he* 
caufe the crown will interfere by a new charter 
of incorporation, and a committee of the Houfe 
of Commons will refcue the real eleftors of the 
borough from at^ unjufl attempt (o deprive them 
gf the right of reprcfentation. 

Mr. PAHTRIMBt 

The cafe for the petitioners being concluded^ 
Mr. Partridge faid. He. was counfel for Mrl 
Biirgefs and Mr. Abbot, who had been returned 
by the only liirviving member of the ancient 
corporation of Hellflon, and who hoped to 
fijpport their title upon principle and authority, 
as well as former deciiions. Aware of the ffa-ong 
ground on which he flood, his friends on the 
other fide had faid. That the conmiittees who 
had decided this cafe, were miilaken in their 
opinion of the Ifiw, and that a cafe had fince 
been determined bjr the court of King's Bench, 
pcrfedlly. applicable, to tjie prefent queftion, and 
founded on all the au|hprities which had been 
cited. It was fingular, however, that if thofe 
authorities contained the f^me principle, it. 
fhould have been neceflary to ^rgue fo much at 
lengdi the cafe of the King and Pafmore. In 
proving the rcverfe of this propofition, he 
fiiould follow the courfe already pointed out ta 
him ; and premifing a fhort hiftory of the bo- 
D 3 roughs 
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roughs fliould proceed to coniider what was th^ 
law on this fubjed previous to die cafe of Col* 
chefter and Seaber. 2dly9 The determinatiou 
in that cale ; and sdly. The fubfequent cafe 
of Pafmore, which has been fo much relied on* 
The committee would obferve, that the charter 
of Elizabeth is not an original grants as it re- 
cites two prior charters^ one of John, and one 
of Richard II. the grantees of which were not 
the mayor and comonalty, but the burgeffes of 
Hellfton, who had perfonal privileges conceded 
to them by thofe charters. The two objcdts 
which the crown had in view, in the reign of 
Elizabeth, were to fuperadd a mayor to thofe 
burgeffes, in order to introduce a better fyftem 
of government and police ; and to revive in the 
corporation the privilege of fending reprefen- 
tatives to parliament. Under this charter, the cor- 
poration continued till the year 1 769, when fome 
perfons who are ftated to have had confticu- 
tional, but who appear to have adedfrom felfifli 
motives, • commenced fuits at law to deprive the 
exifting members of their rights; and fucceede4 
fo far, that they reduced the corporation to tei^ 
freemen, who (having no mayor amongft them, 
whofe concurrence with two aldemen was ne- 
ceffary to appoint a fucceffor to his office) were 
unable to do what was required by the charter 
to perjpctuatc the body. Under thefe prcum- 

ftances^ 
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ItanceSy the inhabicaots of the bprough applied 
for a new charter. Whether the members of the 
old corporation ought, in co^ifcience, to have 
joined them, is not the queilion ; but they were 
certainly, in point of law, juftified in oppofing 
the applicadon, which they unifcMrmly did, and 
in rejefting the grant. Their oppofition was 
fo well founded, that the officers of the crown 
hcfitated much ; and though at laft they ap- 
proved of the new grant, they never gave their 
opinion that the old corporation was entirely 
rdiflblved : for a great law authority, who now 
prefides in the court of Chancery, inferted with 
his own hand, in the draught of the charter. 
That it was in' danger of being dijfolved; which 
words the new grant bears in its preamble.. The 
queftion therefore reiults to this, What was the 
fituation of thofe old corporators at the time 
the new grant pafled ? and whether, eo infianii, 
' they ceafe4 to be any thing but individual in« 
habitants of the borough ? He was willing to 
admit, that a corporadon might be diflblved 
by feveral means: it might furrender its pri- 
vileges by record ; but that was not pretended 
here it might forfeit them by negligence or 
abufe : in which cafe a legal procefs was necef- 
fary to reduce it. And lailly, it might expire 
by the death, either civil or natural, of all its 
D 4 members. 
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taiemberiy wfaidh bad not yet b&[:l^ned in HcU^ 
t6n. But fae (bdnki cei^mly deny, that cor- 
poratiohs. were ipfr foRo difiblved whenever^ 
irom circutnllances, they coidd not aft in a cor* 
fx)rate rapacity; for tfaat was at beft ah hifer- ^ 
!ence thuwii from the cafes in the books which 
xlid not by any mbahs eftaMifh fuch a pofition, 
as they ondy iaid down what in the nature of 
diings 'mtifi: happien^ that wheh bodies politic 
fofe thepower of fiBing iq) vacant offices, they 
^riraft in time expenenco a totai annilnlation. 

Carporatiok of Brothers and Slfiers.'] The 
firft authority is *froih ftoH's Abndgment; 
but tlie audior does not fay (b broadly as 
is kid down tn'Comyfas's Digeft, thatiftherebe a 
corporation of brothers aind fiflers, and all the 
iffters die, the corporatibn is diflbbred ; but that 
all the a£b done by the btothcrs are void ; arid 
the reafon is, that this is hot a perfiedt corpora- 
tion. Accordingly, in 6th Viner, 282, the quef- 
"tion wasj Whether tt Jemfe made by the brothers 
/be good ? Iinri it was held to be void ; but the 
• corporation was not iaid to be difTolved. 

j/ibbot^agd-ConventS] The next cafe is that' 
tof the Abbot and Convent ; where it is feid,— 
While the^bbot lives, the corporation fub- 
fffts : Which proves no more, than that while 
.'the corpoitatfon is alive, it is not dead. 

^uo IVarroHto Cafe.'] As to the London quo 
V>atr^nto cafe^ it was undoubtedly argued by 

perfons 
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^pferffettis df gte« ability j but Ac dired qucftioa 
^s. Whether the corporation was forfeited 
by the mifconduft of the rncmbers ? And though 
the ak^ments of Counfd branched out into a 
<rcry^extc!ifive fidd, diey can only have the an- 
^Qirity of argonienc ; and were afteiwards quef* 
tiobed by equally great Lawyers, 

Bnvdky.'] ThecafeofBewdley, confideredas 
^PMrliamentary cafe, was in his fiEivour, and by 
*no means conclufive againft him as a legal autho- 
rity : There were two charters, one of James the 
Firft, the other of James II. which being no- 
tOiWtrSy void, tSiough afted upon for fuch & 
length of time, that fhe old corporation became 
imperfeft, a new diarter was granted by the 
Crown in 1 707, two days before ^he difrolution 
of Parliament. The Whig Miniftry were then 
in power ; and this charter, granted at fo oppor« 
•tune a feafon, {hem that Whigs, when in of- 
fice, can ferve an occafional purpofe as well aa 
others. In the fucceeding Parliament the dif- 
pute was between Smith, who wis elefted bai- 
. liff by a majority of the old burgeflcs, and 
Slade, who was appointed bailiff by Queen 
Anne*^ charter, and who had but a fmall majo- 
rity in his favour, though of courfe fupportfed by 
the adminiftration ; but in 17 10, the Tories 
tiavilig the afcendency, feated their members 
'VQder the old charter, and did then what was 

proper 



4? CASE!, 
proper to be done^ by addreffing the Queen ta 
• direft^ a fcirf facias to be iflued for the repeal of 
the new charter, in prder that the queftipa 
might be difcufled in a court of law. The judges 
.did not agree as to the diflblution of the old 
corporation ; all of them thought it a quef-* 
tion of great moment ; and Mr. J. Powell was 
of opinion that it was not dilTolved. The point 
was never finally determined, as the difpute was 
compromifed (fee P. IVilliams); but though 
the authority is not decifive, it ihews that^.in 
the year 1710, the Houfe of Commons was 
of opinion, that a new ^harter^ not accepted by 
.the ancient burgefles^ notwithflanding the for- 
mer corporation cpuld not aft as a body 
politic, did not confer the right of voting for 
members of Parliament (^See 16 Jour. P. 439.) 
It is remarkable, too, that in the Journals of 
.1708 (p. 97*) It appears that Smith had a 
judgment of the King*s Bench in his favour, 
which the Houfe chofe to difregard ; and when 
the Counfel were ordered to be called in to be 
acquainted with the refolution, they were found 
to have withdrawn. 

Banbury.'] As to the Banbury cafe, the ap- 
plication to die Court of King's Bench was to 
remove the Recorder, becaufe there was no 
.mayor, nor a poffibility of procuring one, and 
, undoubtedly, the event was adverfe to him; but 

h# 
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was by the nature of his office afleflbr to tbq 
mayor : fo that the mayoralty being vacant^ the 
Court might fay that the recorderihip, which is 
an attendant office, ceafed, without declaring 
•11 other offices^ however unconneded withit^ 
to be void. 

In Durbamy though the aft of the 25 Cha. IL 
Ch. 9, dire<5b the eleftion to be made by the 
nijyor part of the mayor ^ aldermen, andfreemen> 
inembers of Parliament continue to be chofen 
by the freemen, notwithilanding a mayor has 
not been known in the corporation for many 
years ; and there is no poffibility of procuring 
one. 

Tiverton.'] With regard to the Tiverton 
cafe, he had alfo been fiivoured with the reports 
of Sir Philip Yorke and Sir Clement Weaig ; 
and he muft fay that thefe reports, which, in 
his appreheniion did not differ from the opi- 
nions of other lawyers, were not fo decifivc 
againfl the old corporation of that borough as 
they were ftated to be ; for, towards the con- 
clufion, they advife the new grant to be pafled, 
becaufe, if the old corporation is diifolved, 
they conceive nothing but a new grant can re- 
vive it; and if it is not dififolved, the new grant 
will not deprive its members of their rights ; fo 
that the queflion is left open to either alterna- 
tive* 
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tfre. Bcfidcs, in the Banbury and Tiverte^ 
ditSy It does not appear biit that the new 
ifliarters wcfe accepted; which diftinguifhes 
tiKrfe cafes from the prefent. 

But it is faid, an a2t ef Pai^ianftent pafled 
foon after the Banbury cafe ; which is a legifla- 
tivc iitterpretarion of the difficulty. Mr. J. 
AftoQ, iKwtver, in the Colchefter cafe, refers 
K^tliat aft, and fays, the Lcgiflature did not 
Iheaii to confider corporations fo (ttuated as difr^ 
fc9ved, but meant to enable them to recovt* 
their perfeft form ; for, if they were aftually 
dtflblved, nothing hut a new charter could re« 
Yive them. As to the claufe which reqi^res as* 
many perfons to attend at a fubfequent eleftion 
^ were neceflkry before, the intent of it is, that 
Bfl Wi ilh ftandmg the interference of the King*s 
Bench, aii eleftion (hall not be made, except 
agreeably to the charter ; but it does not foBow, 
fincKn that caution, that'fuch corporations are 
(fillblved iniotOy becaufe the fame obfervation 
iTCtIrs, namely, Tfiat if that were the cdfc, the 
aft would fruftrate its own injention. With re- 
gard to 'Maidftone and Ocrmarthen, their 
cafes flood on a different ground, in as much 
as the new charters were accepted by a majority 
)dif the old corporators ; io that he felt little pref- 
Ihte againft him from the deciftons prior to that 
tf Colchefter and Seaber. The force of that de- 

termination. 
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tetimdation^ ia hi^ filVour^ ImA ^ by tbe 
gentlemen on the ocber iidc i tliey ha4 jtir 
dicfoufiy attempted fid* dntw ib^.^eAtkm of fh^ 
€^ftiktee from it ; for it imditoUedly prcrvti^ 
cktt though an integral part of corporaoaft 
be kift, ftill the remaining nw»bers retain cer* 
rights. Accoiding to theif argumerit^ the 
oiomem the mayor was removed^ the corpo^a^ 
don was at an end. Where» then, was the He*- 
ceflity of the acceptance of the new grant by the 
remaining old corporators, which was howev^ 
much relied cm ? The principal confideratioa 
for the court was. Whether the old corpoiatioa 
was ab(plutely gone ; for if io, the debt was npt 
due. It could only be conlidered as due^ pa 
die fuppofition chat the old corporation fUU 
(ubfifted to (bme intents and purpofes. We^pic^ 
told the lypertdcm t)f the new charter was toi 
enable the corporation to take its prefcriptive 
rights ; but die prefcripdon could npt l^v:^ bee^ 
perfeft, if the corporation had at any mement 
ceafed <o exift. Lord Mansfield expre&ly fays. 
The corporation is notdifiblved by thejudg- 
ments of Oufter, and fubfequent deaths of 
the mayor and aldermen ; tho'they are with- 
out their magiftracy, their conftitudon is not 
dcftfoyed and gone ; their former rights re- 
main. Would not a freeman of Colcliefter 
*^ (litl continue to have a right of common, .oi 

to 
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to vote fiwr a member of Parliament Surdf 
k is not too much to aflert, that fo great a Judge 
would not have hazarded the opinion, except he 
hadt>eenratisfied of its truth. Mr. Juftice Wil-^ 
mot fays, the difference is between a judgnfentr 
*^-againft the corporation itfelf (for that may bd 
•^-a forfeiture) and a judgment of oufter agaiiiflr 
<^ individuals. God forbid that the ri^t$ c£ 
^ the innocent fliould be loft and deftroycd by 
^ the offence of individuals.*' The judges 
then agree, that a corporation is not deftroyed by: 
judgments of Oufter againft individuals. Hell-' 
fton was reduced to its incapacity by fimilar 
judgments* * 

Ma)^or and Jldermen of Colch&fiir.'] As to 
the fubfequent cafe of the King againft the 
smi^r and aldermen of Colchefter, a note 
of which is in Mr. Douglas's 2d voL of Elec^ 
tion Cafes, p. 59, all that the court decided 
was, that it could not grant a mandamus to 
reftore an integral part : and Lord Mansfield 
diftinguifhes that cafe from the prefent, when 
he fays, " the reft of the corporation created by 

the temporary law is alfo gone ; fo there is not 
^* a Jingle member left.'* 

King and PafmoreS] The enquiry, therefore, 
icfults to this. Whether the King and Pafmore 
has finally decided the point ? The queftion in 
that cafe was^ Whether William Pafmore was 

mayor 
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mayor of the corporation ) which madi it neccf- 
fiuy to enquire, whether the heW charter was du- 
ly accepted ? But it appfeated that the charter was 
dire£ted to many perfons by name, the majority 
of whom certainly accepted it. Without, there- 
fore, being difpofed to quedion that deci(ion, 
k does not follow that, becaufe the Court de-* 
tided the acceptance was valid for the great 
purpofes of civil government, that it alio de* 
cided, that no right whatever remained in the 
members of the old corporation. On the con- 
trary, the Judges cautioufly and very properly 
avoid chat difcuiSon. Lord Kenyon fays,>^ the 
general queftidh is. Whether the charter of 
Geo. III. was accepted He adds, " When 
an integral part of a corporation is gone;; 
without whofe exiftence the fundions of dl0 
corporaaon cannot be exercffed, and the €or^ 
*^ poration has no means of fupplyirig that in- 
tegral part, the corporation is dijfolved to cer* 
tain purpofes.** — It is clear, therefore, that his 
Lord(hip did not conceive it to be difTolved to 
all intents and purpofes. Mr. J. Afliurft fays^ 
chat in the old cafes the word dijfolved is ufed in 
an equivocal fenfe ; but it is now contended, 
that it is perfedly clear, and means a total anni« 
hilation of all the rights of the community and 
its individuals. But a body politic may be 
(aid to be diflblved quoidits corporate exigence, 
and not diflblved quoad certain rights of its 

members ; 
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mmbers t as it ia uad^ubtcxUf ju(l:> that wirard 
a perioD has complied with all the tevms of a 
ijbaner^ he flioukl tojoy its beneftts. It was 
floc in Mr. Penhall^s power to prcYeat judg-. 
ments of ouiler againft others ; and therefoie 
he ought not to be invol^d in the punifliinent 
of their guilt* He was admitted a freeman ill 
1744^ Till the year 1769, the charter under 
which he a^ed was never queftioned^ and nq 
procefs has ever been inilituted perfonally againft 
him. What legal magic, therefore, caindc^ 
prive him of rights which have been veftt 
ed in htm fo long, and exercifed fb frequently ^ 
* Every corpcwrator has. a perfbnal right of very 
gpreat importance veiled in him ; and as to thd 
^bfurdity of the rights of a corporate body 
vliHng in one individual, the cafe of the abbot, 
wh^e convent is entirely dead, is it fufficient 
anfwer to the objection* The charter of Eli^a-^ 
bech does not require the prefence of the mayof 
at aa ekdion ; for if there be no mayor, the 
fenbr alderman, and, in his abfcnce, die next, 
or the fenior . freeman, is dircded to prefidc. 
Where, then, arc we to flop while any remain ? 
but if this be the cafe, under the charter of 
Elizabeth, the argument would be much fbronger 
in hU favour if that charter was removed ; for 
It will then be found, that in the time of King 
John^ a coiporation of burgefles exifled in Hell* 

^ fton 
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Hon, without either mayor or aldermen ; and 
that they returned members to parliament before 
thofe offices were known to them. It will Hkc- 
wife appear, that in the reign of Richard II. 
they accounted with the crown by the title of 
Burgefles of Hellfton ; fo that the primary rights 
of the burgeffes remained, though the participa- 
tion of them was extended to others, and mufl 
revert to them alone if thofe officers were re- 
moved. His client, therefore, flood on a double 
ground, the charter of Elizabeth, and (if tl:ac 
was dilallowed) the ancient rights of the burgef- 
fes. But he did not apprehend that it was the 
intereft of his friends on the other lide to im- 
peach that charter ; for then they mufl: contend 
that the crown had a right to create a borough 
which was much difputed before the union, bus 
which would certainly be an infringement of that 
treaty if attempted now. All they would gain 
by that mcafure would be, to undermine the 
ground on which his clients flood, without 
ftrengthening their own. The right he con- 
tended for had been recognized by two former 
committees, whofe decifions, if Lord Grenville's 
late adt had exifted, would have been final.— 
Since the laft of thefe, three returns had paflfed 
imqueftioned. What became of the aAivity of 
the other lide during this time ? He did not wi(h 
the prefent committee to follow implicidy the 

£ decifion 
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.decifion of their predeceflbrs ; but he tnifted that 
the addidonal argument of the King and Paf- 
more had received a fufficient anfwer to induce 
.them to be of the fame opinion. 

EVIPENCJE. 

The counfel for the fitting members thcA 
called Mr. Johns, who was town^clerk ; he took 
the poll in the eledtions of 1754 and 68, pre*- 
¥ious .to the grant of the new charter ; and/ in 
74, Zo, Sly 84, &6, Zj, go, fince t}ie new 
charter. At all thefe the returns were made hf 
Penhall and his colleagues. In 1784,. Mr. 
Rogers, who was recorder under the new char- 
ter, was elefted by the remaining members of 
the oild corporation ; but there wer« then onljr 
two candidates, no x:onteft having taken place 
fince the year 80. Mr. PenhalL is jeigbty years 
old> and fubfcribed the return of the memben 
in 1790. 

The charter of the 27di Elizabeth, confirmed 
by another of the i6th Charles I. ereded the 
corporauon as it ftood previous to the new 
grant. The rhai^er of Elizabeth recited M 
prior charter of King John. 

Tbe copy of a return, 26th Edward HI. hc^ 
ing produced from the Tower, it appeared to 
fae made^ as all returns were at that time, by the 

ihcriff; 
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IherifF ; who to the names of the members return* 
ed, added thofe of their manucaptors. 

Another return was produced of the reign of 
Henry 6th ; and, by the original Pipe-ofEce 
Roll it appeared, that in the time of Richard II. 
ibe turgeps of HellJioH accounted A^ith the 
crown for a farm of 25 marks by that name. 
The alteration of the Attorney General in the 
draught of the charter, by inferting the words 
in danger of being dijfolvedy in place of abfolutely 
hffolvedy was alfo proved ; which words were 
alio in the recital of the charter. 

Mr. Law. 

The evidence being clofcd, Mr. Law faid, 
he was ready, notwithftanding the former de- 
dfions of the committees in his favour, to meet^ 
the difcuflion de novoy and to argue it either 
as a legal or conKlitutional queftion; becaufe he 
was of opinion, thattho' the corporation of Hell- 
lion could not continue itfclf without the affift- 
ancc of the crown, that circumftance could 
not affed the vefted rights of the former corpora- 
tors ; and tho' other members of that body were 
oufted of their fianchifes, Mr. PenhalFs right 
Was never queftioned; nor did it follow^ 
although a quo warranto would not be granted 
beyond the period of twenty years, that it could 
always be procured within that time. His title 
£ z had 
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had been confirmed by forty years pofleffion, 
had frequently been adted upon, and had been 
acknowledged by the recorder under the new 
charter, who accepted a return made by thofe 
very perfons with whom Mr. Penhall afted, and 
of whom he is the furvivor. 

As to the mace and other infignia of office, 
he confidered them to be gaieties, as they have 
been called in fome of the old books, not 
at all eflential in the borough. The bur- 
geffes enjoyed rights in a corporate capa* 
*city from the earlieft times, and accounted 
with the crown in the time of Richard II. long 
before a mayor was known in Hellfton. If 
therefore they exifted before that officer was in* 
troduced, why (hould they not exift after he 
was removed ? He would acknowledge. That 
where the number of members conftituting a 
corporation was definite ; as for inftance, 
twenty, it had been doubted by great autho- 
rity. Whether fewer than eleven could ad? 
But where the number is indefinite, the right 
muft neceffarily accrue to the (urvivors. Mr. 
Penhall being therefore the fole fOrvivor, was a 
corporation in himfelf; which is a pofitionjufti- 
fied by the civil law (from whence wc borrowed 
the conftitution of bodies politic) as appears by 
thcPandcfts (Lib. 3. Tit. 4. Lex. 7. § 2.) Si 
univerfitas ad unum redit magis admittitur 

" eum 
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*^ eum convenire & convcniri ; cum jus in 
* * unum reciderit et ftet nomen univerfitatis ( 
So in the cafe of Sutton's Hofpital (10. Co.) 
many governors were named, and the furvivors, 
or furvivor of them, empowered to fill up their 
number to fixteen ; but it might by poffibility 
happen^ that the furvivor fliould be called up- 
on to aft as fole governor. But it was faid. 
The grant of the new charter muft be void in as 
much as it purported to beftow this right ; to 
which he anfwered, that the grant would in 
time beftow all it intended ; and that it was not^ 
ncceffary that every part of it (hould take effeft 
at the fame inftant. Neither was there any rea- 
fon why the crown (hould not give all it could,, 
though it might not be able to grant all it 
wiftied ; an inllance of which occurred in 
the College of Phyficians, whofc charter ap- 
pointed the Lord Chancellor, the two Chief 
Jnftices, and the Chief Baron, its vifitors ; but 
tho' it was holdcn upon folemn argument. That 
the King's Bcnclihad afuperior viCtatorial autho- 
rity, and that claufe was taken to be void ; yet the 

(a) Q^od ii in unum reciderit, poteft hie potiori jure 
convenire et convenviri cum etper unum jus communitatis 
retineatnr et cohfervctur quamquam ab uno collegium non 
cooilicuatur — Ncratius tres collegium faccre dixit et hoc 
magii fequendum eft. (L. 85. ife Ferh.fign^ vide Ferezdus im 
C0d. Lil. II. Tit. 17. § 14.) 

E 3 charter 
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charter remained valid in every other rtCptGt. 
(See I BlacA^ Com. 481.^ He fliould not thero- 
fore be driven to contend, that there might be 
two corporations withco-exteniive powers in the 
fame place. The new grant conveyed eveiy 
thing to thofe who accepted it, except that ri^c 
which they knew to be vefted in Mr. Penball 
as a member of the old corporation. At all 
events, it was never faid, that the fubjeft 
coiild be deceived by a grant from the crowon 
though it was an undoubted principle that the 
King might. He requeued the committee to 
attend to the cafe of Colchefter and Seaber^ 
which was decided by very able and cautious 
judges, and which has been recognized by the 
prefent court of King's Bench, in as much as 
they have iaid they can reconcile that cafe with 
the King and Pafmorc. By the authority of 
Colchelter and Seaber, and indeed of all the 
books, it appears that a corporation may exift 
as an imperfed body ; and by a fpecies of pal* 
fy, like the human frame, retain fome of its 
fiandions, though it has loft the power of exer« 
cifing others ; but his friends feemed to con- 
tend, that it could only die of an apoplexy, 
and muft perifli at the firft fbroke. The right 
offending members to parliament, tho* derived 
originally through the corporation, is a perfonal 
privilege j and the wages of the- members were 

formerly 
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fcrmeiljr coUeded^ not from the property of the 
body politic, but from that of the individuals^ 
reprefented. So alfo the f ee^f arm rents, the twen- 
ty-five marks iii evidence, were confidered as 
the perfonal debt of the individuals, and not k- 
vi€d on the corporation lands. (See 2 Raym. 9^52.> 
But the burthens being perfonal, the privileges 
ought to be fo too ; and accordingly, in Bagg^ 
cafe (11 Co. p. 98*) it isfaid, " When a mair 
is a freeman of a city or borough, he has at 
freehold in bis freedom for life/' Nothing 
then but his own aft can diveft him of that free- 
hold ; and it might as well be faid, that if 9 
tendnt for life, with the power of making leases, 
makes a valid leafe, and afterwards forfeits, the 
leafe is void ; or, that when by aft of parlia- 
ment, the privilege of holding two livings is 
given to Matters of Arts, it would be loft to 
diofe who have taken their degree, if the uni^ 
▼erfities Ihould afrerwards happen to be diP 
folved. He mud admit that one learned 
judge exprefsly faid, in the King and Paf- 
mofe, that the cofporation was diffohred. But 
the expreffioA of the Chief Juftice, fo often, 
repeated, " that it was diffolved to certain 
furpofes" feems clearly to mark his opinion, 
fhat it (till fubfifted to (bme intents. It was faid, 
that it would be difficult to claim a right of com* 
mon in the circumftances of his client ; but as 
it had been decided that a piivilegc of exemp- 
E 4 tion 
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Xfon from dudes granted to a corporation, was 
to be exercifed, not by the corporate body, but 
by the individual members, it would be enough 
to ftate the cuftom, that thofe who were ad- 
mitted freemen by the corporarion, who were 
reiident, and had not been disfranchifed, ought, 
and weie accuftomed to enjoy a right of com- 
mon, with or without flint. None of the rea- 
Ibns given in Gateward's caf9(6C(?. 60.) againft 
the claim of a mere inhabitant to a right of 
common, iapply to a freeman. It was there 
faid, that an inhabitant as fuch, has no defi- 
nite eflate ; but a freeman has a freehold eflate, 
both of continuance and certainty. It was like- 
wife faid, that though an inhabitant fhould re- 
leafe, the right would commence again the 
moment another perfon occupied the houfe : 
fo that the common could never be extin- 
guifhed, or the ground cultivated ; but if a free- 
man once furrenders his franchife, it is gone for 
ever. He had only, therefore, to fue out the 
writ of common ; the words of which to the flie- 
riff^e extremely general: Precipe A. &c. quod 
permittat B. habere communiampqftura in quam 
habere debet et folet'' Reg. 1 55 : and in the title, 
" de EJfendo quietum de Theolonioj* where a 
burgefs claims to be quit of toll, none of 
the writs mention the exiflence of the corpora- 
tion, but merely flate cum ipfe ficut cateri 
burgenfes vilUe de £. per chartam^ Csff. qui- 

" etus 
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elus fit et effi debeat:' Thefc, or perhaps 
better reafons^ induced Mr. Juftice Yates, who 
was a very eminent fpecial-pleader, to concur 
with Lord Mansfield (which was not his pre- 
vailing foible) in the opinion that a right of 
common fiill remained in the ancient corpo- 
rators. 

In the report of the cafe by Sir James Bur- 
rows, it appears that his Lordfliip exprefled 
his opinion by an interrogation ; but that is the 
ftrongeft poflible mode of affcrtion, and as fuch 
is ufed by Mr. Douglas, in page 32 of his In- 
troduftion, when he aiks a queilion not inap- 
plicable to the prefent argument, What is 
*^ the meanihg of making the laft determina- 
tion of the houfe final ? Is it not faying, that 
an adjudged point, however improperly de • 
termined at firft, fhall be conclufive and 
binding in all fucceeding cafes ?" But if his 
friends were not content with that mode of ex- 
preffion, they would find his Lordfhip, in a 
cotemporary reporter, (i Blackftone, 591.) ex* 
prefling himfelf more clearly thus : I am of 
opinion, that the corporation is not dilfolved, 
but only deprived of its magiftracy; the free- 
men are ftill entitled to their rights of com- 
mon, to votes for members of parliament, &c. 
Thefe privileges are not loft by the oufter of 
a mayor.'* Mr. Juftice Blackftonc muft be 
fuppofed to have concurred in this opinion, or 

he 
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he would have marked his dificnt in his Com- 
it)«fitad«s; where he is to be undcrftood, that, 
the five powitrs enumerated, are neccfl&iy only 
in the original conftruftioii and perfeft ffate of 
bodies poKtic. He does not fey, That by thcr 
hnprifonmen^ fc^ inftance of thdr members^ 
or the extinction of fome of their parts^ they 
flittll be diffcilved. The very oppolite doc- 
tfine j^vailed' in Co^lchefter and Seaber ; and 
kad it not been fo held, the bond would have 
<rfcheated to die crown, and muft have been 
regrstoC'cd- In that cafe, the new corporation, 
niufthavefued asafiignees of the crown, there 
being no aft of parliament to enable the mem- 
bers of a new charter to fue in their own name, 

is tfcecafe with regard to flierifFs, bonds,, an* 
the a^Bgnees ol bankrupts— btit the new corpo- 
ration rdied folely on»the right of the old, and 
k was decided, that the bond did not cfchcat. 

IWUt Law now entered more minutely inttf 
i^e difcuffioA of the cafes which had been cited ; 
and obferved, tha% a friend of his (Mr. Eaft)' 
had thought himfelf re-sQrguing the King antjf 
Pafmore, and had afked, What right Mr. Pen- 
hall could have when he ceafed to be a corpo-* 
rator ? but that was begging the queftion, as 
he wa^ not difpiofed to admit the pofirion. The 
eafes in the books, in his apprehenfion, proved 
that a corjioration was diflblved by the death of 
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sU its members, and by nothing lefs. Many in« 
fiances occurred in the quo warranto cafe of 
corporations who had lafk their mayor^ and 
to which the crown had added g cufios ; but 
that circumftance proved, that though they had 
loft an integral part, they were not difrolved> 
as the crown would not, like Mezentius, join tht 
living with the dead. He truftcd, therefowj 
that the committee would be of opinion, that 
the old corporation -of Hellilon was ftiU repre* 
fented by Mr. Penhall, though it appeared notr 
Lacerum crudeliter oraJ* 

Mr. Douglas, 

In his reply faid. That although, the learning 
in which the que{)iion was involved, were of aft 
abftrufe nature, the queftion itfdf, in his ap^ 
prehenllion, was fimply this. Which of the two 
parties before the committee is the corporation 
of Hellfton ? for if Mr. Penhall chofe t# claim 
as an iahabirant, he was outnumbered by thofe 
who fupported his clients.^ He is faid, indeed^ 
to pofiefs rights under fome charter previous to 
that of Elizabeth ; and that if the fubfequent 
charters were overturned, he was ftill an ele^ 
mentary burgefs of the borough ; but does it 
follow, becaufe he was illegally cbofen under 
the charter of Elizabeth, that he was a good 
burgefs under that of King John ? His friends 

bad 
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had ooC yet afcmained the mode of cledion in 
thofe early times, though it was neceflary for 
their argument to prove, that he was duly 
eleded, a^jpiitted and fwom, a burgefs of 
the old corporation, which fubfifted without 
IWyor or aldermen* The title therefore was 
iqiaginary, and the committee would recoiled:, 
jhat in thofe old charters, the word burgejfesv/as 
not: neccflarily a term of incorporation ; but that 
it as frequently meant the tenants of burgage- 
pofle(5ons, according to the opinion of Lord 
Holu Thus, in Saltalh, the burgefles are not 
corporators, and the grants are to them and their 
heirs, and not their fucceflbrs. Little can be 
collcfted either from the returns or from the 
.pipc-roU, which merely defcribes the bur- 
gefles as men of Hcllfton, from whom the 
fee-farm rent was received* The city of 
JLiOndon, in the fame way, accounts by the 
defcrifption of Civis . Londinenfes ; but it 
would be abfurd to infer from thence, that 
they had no mayor^or other officers who were 
known to belong to the corporation. But what- 
ever may have been the former conftitution of 
the borough, the charter of Elizabeth new 
moulds it, and defines precifely what fliall con- 
ftitute a burgefs in future. The beft defence 
for Mr. Penliall is. That he is a member under 
that charter ; and the quellion then will refulc 
to this. Whether the charter of Elizabeth, or 

dut 
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that of the prefent reign, is the fubfifting char- 
ter of the borough ? as it is admitted, on all 
hands, that two charters, with co extenfive 
powers, cannot fubfift in one plac#at the fame! 
time. But if the latter charter be void in the 
moft eflential point, the fubjefts who accepted 
it on that condition are deceived, which is in- 
deed attempted to be juftified ; but what is 
more, the crown is deceived, in as much as it 
intended to impofe what is not merely a fran- 
chife, but alfo a duty, and was at one time con- 
fidered as a burthen. On both thefe grounds, 
therefore, the committee muft declare the char- 
ter to be void, though the court of King's 
Bench has decided it to be valid. 

His friends on the other fide had placed great 
reliance on the cafe of Colchefter and Seaber ; 
but he did not think it neceflary to controvert 
that decifion, as the Judges in the King and 
Pafmore had declared both cafes to be l^con- 
cileable. The latter cafe had the advantage of 
being canvafled in more di|||R(nonate times than 
fome of thofe on the fame fubjed which pre- 
ceded it, and clearly eftablifhes this pofition, 
that when a corporation has loft its chief powers 
of adion, and the crown, by a new charter, 
crefts a body politic, into which it transfufes the 
rights of the former corporation, and addreflcs 
the grant to a number of inhabitants, among 

whom. 
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whom the nemainii^ old corpoiators are include 
cd, the acceptance of the majority of the whole 
wiU bind the reft, although the old corporators 
ihould refu% their afient. For though a noble 
Judge faid, that the eld corporation was only 
diflblved to certain purpofes, he afterwards ex* 
plains that expreffion by faying, that the King 
may revive all die rights of the old body, either 
in new or in the old coi^poratoi-s. The rights of 
the corporation, perhaps, did not revert to the 
crown. They might be in abeyance, like a 
peerage which defcends to coparceners, but 
which cannot be affumed till the crown grants it 
to one. The operation of the charter might be 
to veft thofe rights in the nezv corporators by 
grant, and to revive and perfedt them in the old, 
by a 4>edes of remitter. The certain purpofes 
for which the old corporation was faid to exift, 
were to prevent the eftates belonging to it from 
reverting to the donors or efcheating to the crown, 
and to keep alive a pollibility of having its rights 
revived. For thou||^ the right of common, and 
fuch other rights muft neceffarily be exercifed 
by individu^s, the fee fimple or inheritance is 
in the corporation, as appears from the cafe in 
Saunders. And in Bagg's cafe, though a free^ 
man is faid to have a freehold, he is faid to 
have the inheritance with others. It feenl^ 
to follow^ therefore^ that if the inheritance 
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•with othprs is gctae^ his own freehold <te^ 
termines. Lord Mansfield does not fay^ 
that vsrhile the rights of the corporation arc 
in abeyance, a freeman could exojpfe any of 
jthem : So that perhaps he mi^t contintic to 
have a right of common, without having s 
jight to exercifc it. The difficulty of claimiflg 
fuch a right any other way jhan through the 
corporacioQ, is a Acong argument againft its 
exiftence. Jt does not appear by the Regifler, 
that the precipe quod permit tat habere commuutam 
is adapted to . corporators ; but fuppofingtb^t 
it is, it does not foliow that the tide muft not 
be mor^ explicitly fbted jn the declaration, ais 
was done in the cafe of the city of Loiodon and 
Lrynn Regis ; by the report of which it appears, 
that the writ was not referred to ; but the do- 
clarafion fUtes the exiflcnce of the ajicient cor- 
poration <^ London, and the freemen claim the 
.exemption pnder it. (.See Mr. Henry Black- 
fionfs Rep, .2p6.) 

The ^gument4rawn fromihe Iiardfbip ofthe 
cafe is piayfible, but is not jim ; for though it is 
hard tha( the rights of tlie innocent (hould be 
injured by ottier*, if the Jaw of England fays 
that mufl fometimes happen, individuals muH 
fubmic. The corporation is truftee for the 
' jights of members, who like all perfons wholJb 
efbite is managed by truilees, zxc in. a great dd- 
jfref in their power. Mr. Penhall's cafe was 

different 
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different from the abbot of a convent, who, Hkc 
the dean of a chapter, was a corporation in 
himfelf, and with the convent made a corpora- 
tion aggr^ate. He might therefore fubfift 
alone, and retain the powers of profeffing others, 
notwithftanding the convent was gone. The 
fame obfervation was applicable to the corpora- 
tion of Durham, which, though it had loft its 
mayor, had not loft the power of perpetuating 
itfelf, as the different Guilds filled up the va- 
cancies that from time to lime happened in them, 
by the admiflion of new freemen. If that argu- 
ment failed Mr, Penhall, there only remained 
the other ground for him to fland on, which muft 
be perfedly untenable, except he could prove 
that he was admitted a member under the old 
charter of Richard IL or of John (if any fuch 
exifted) previous to the grant of Elizabeth. 

On Thurfday, the 23d of December, the 
committee informed the houfe, by Sir Adam 
Ferguffon, that they had determined. That 
James Bland Buries, Efq. and Charles Ab- 
bot, Efq. were hot duly returned burgeffes 
to ferve in this prefent parliament for the bo- 
rough of Hellfton, in the county of Cornwall ; 
and alfo. 

That Sir Gilbert Elliot, Bart, and Stephen 
Lufhington, Efq. were duly returned burgeffes 
for the (aid borough ; and alfo. 

That 
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That the latter gentlemen were duly eledled 
burgefles, to ferve in this prefent parliament for 
the (aid borough ; and alfo that the fcveral peti- 
tions did not any of them appear to the faid 
fcledk committee to be frivolous or vexatious. 

And the laid determinadons were ordered to 
be entered in the Journals of the houfe. 

Afterwards it was ordered, 

That the deputy clerk of the crown do attend 
the houfe, forthwith, with the double return for 
the borough of Hellfton, in the county of Corn- 
wall, and amend the fame by taking off the 
file the indenture by which James Bland Burges 
gnd Charjes Abbot, Efquires »rc rpturned. 
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The Committee met on Friday the 4th of February 
1 79 1, and conliftcd of the following members : 

Charles Pierrepont, Efq, Chairman, 

J. B. Church, Efq. 

John Holden Strutt, Efq. 

R. M. T. Chifwell, Efq. 

Thomas Coxheadj Efq. 

Lord Vifc. Weymouth. 

John Shawe Stuart, Efq. 

Earl of Burford, 

Thomas Johnes, Efq. 

Philip Metc^lf, Efq. 

Richard Glover, Efq. 

Laurence Palk, Efq. 

Gerard Lake, Efq. 

Nominees, 

Rt. Hon. Thomas Pclham, of St. Ledger and Ladiroki^ 
Charles Small Pybus, Efq. of jlnderfon and Townfnu 

Petitioner i upon one Return^ ^ 
John St. Ledger and Robert Ladbroke, JEfquires^ 
and Thomas Bridgman Luxmore, with other 
Eledors in their favour. 

Counsel, 

Mr. Graham, Mr. Gibbs, Mr. Danipicr. 



Petitianers on the other Return^ 
John William Anderfon, and John Townfon, Efqrs, 
and certain Elef^ors in their intereft. 

Counsel, 

Mr. Partridge, Mr. Fanfliawc, Mr. Lens. 

Mr. Gibbs and Mr. Lens were Counfel for th« 
two fets of Eleftors. The Committee refolved, as 
in the Hellfton cafe, oi^y tohear two Counfel on 
each fide. 
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THE 

C A S E 

Of the Double Reram for the Borough of 

OAKHAMPTON. 

TH E petitions being read, thofe in fevour 
of St. Ledger and Ladbroke ftated. That 
they, together with Townfon and Anderfon, 
were candidates for the boruugh of Oakhamp- 
ton at the laft general eleftion ; and that a poll 
bcing^demanded, the fame was duly taken be- 
fore Thomas Bridgman Luxmore, the mayor,^ 
who at the clofe thereof, declared , the majo- 
rity of legal voices to be in favour of St. Ledger 
and Ladbroke. Alfo, That one John Hawkes, 
under colour of the office of Portreeve, took 
a poll, which they contended he had no right 
to take, and made a return of Anderfon and 
Townfon : but that even at his poll, there was a 
majority of legal votes for St. Ledger and Lad- 
troke ; they therefore prayed. That the return 
of Hawkes might be taken off the file, &c. 

F 3 Ther« 
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There was likewife a charge of bribery againft 
Anderfon and Townfon. 

The petitions in favour of Anderfon and 
Townfon flated, That Hawkes was, by virtue 
of his office of Portreeve, the only legal return- 
ing officer : that Thomas Bridgman Luxmore, 
the mayor, had poffefled himfelf of the precept, 
pretending that he had a right to make the re- 
turn ; and by rgcfting fome legal votes, ten- 
dered in their favour, and admitting others 
which ought not to have been admitted, and 
which were fraudulent and occaConal, had ac- 
quired a colourable majority for St. Ledger and 
Ladbroke. They therefore concluded with die 
fame prayer. 

The refolution of the 24 February, 1710, 
touching the right of eledion was then read, in 
thefe words: 

Refolved, That the right of elefting mem* 
bers to ferve in parliament for the borough of 
Oakhampton, in the county of Devon, is in 
the. freeholders and freemen, being made fire 
according to the charter and bye-laws of the 
laid borough which was followed by the refo^ 
lution rellr^ning counfel firom giving evidence 
contrary to the laft determination of the Houfe of 
Commons, and the refolution appointing thofe- 
who are firfl named in the return, or whofe re- 
turn is immediately annexed to the writ, to be 

firft 
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firft heard. By the ^8 do. lU. Cb. 52, each 
party, if required, is to give in a ftatcmcnt of 
the right meant to be relied on. The statement 
given by the counfd for St. I^edger and Lad- 
broke was. That they apprehended the 
returning officer to be the mayor, chofen by the 
capital and affiftant burgefles of the boro\^h^ 
according to its charter. On the partof Aa- 
derfbn and Townfon^ that the reiurmng officer 
was the Portreeve for the time being (a). The 
counfel for the former gentlemen objedted to^ 
this flatement, bccaufe it did not mention ho\ir 
the'Poi^eve was appointed, they contended. 
That by the allegation in their peddon, that 
Kawkes had made a return, undir colour of the 
^€ of Portreevij thq^ meant to fubmit the 
queftion of fad to the committee^ Whether or 
not he was legally chofen ? as Well as the quef- 
tion of law. Whether, fuppoling him to be 
properly nominated, he had a right to aft as ha 
had done ? that this ftatenxent was exprefsly re- 
quired by the aft itfelf ; the fenie of wbich^ 
fcemed to be, that the returning^ officer could 
qot be beuer defcrit>ed than by flating, What 
defcription of people had a right to appoint 
him I But to this it was anfwered. That the 

(a) See the report of the oommitteei at tbeendof tlM 
ide. 

F 4 aft 
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a£t fecmed not to point to thofe cafes where thtf 
difpute is to which of two offices the right of 
making returns is incident ; but to thofe cafes 
where the queftion is. Which of two perfons {hall 
fill a particular office ? that the committee were 
now to decide; Which of the officers was to 
have the right contended for ? and not. Whe- 
ther thofe offices were properly filled ? and that 
the petitions, by alledging that Hawkes had 
claimed certain rights under colour of the office 
of Portreeve, admitted that, in point of fad, he 
was duly appointed to the office. 

The opinion of the committee being taken, 
they declared, by their chairman. That they 
did not think it was neceflary to flate the right 
of chufing, nominating, and appointing the 
Portreeve {a). 

Mr. Graham, 
As leading counfel for St. Ledger and Lad* 
brokt now proceeded to open his cafe, and faid, 

(a) The afl 18 Geo* III. Ch. 52. § 25, referred t<v 
clearly empowers the committee to require ftatements 

m writing of the rij^t of deftion, or of chufing, nomi^ 
^ ntting, or appointing returning oflkers," if they thinlf 
fit. It is to be pre&imed therefore, that the committee 
thought the petitioners had by their petitions admitted the 
Portreeve to have been legally chofen.^ The petition of thv 
eledors in favour of St. Ledger and Ladbroke, contained 
the ibUdwing words: the petitioners further initft, that 
** the laid John Hawkes, fy virtue of his office of Port* 
^ reeve had no right whatever to take fuch poll)'* &c. 

he 
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he eould have wilhed that no unneeeffluy ^ue£r 
tion liad occurred to confume ihac vUuable 
time which the committee would find tj^emfblvct 
abliged to beftow upon the pref^m die ; but 
that wiQi had been defeated by Mf . Hawkes, ad 
attorney, who had chofen to revive in lis per* 
foB an office that had in a manner lain dormant 
for one hundred and fifty ye^trs ; during whidi 
period, the right of the mayor to ^ as itturning 
officer had never been queilioned* He ftated, 
that in 1623, a royal charter was granted to thd 
prcfent corporation, antecedent to which time^ 
very little of the hiftory of the borough could 
be known with fatisfadtion ; and that it was k 
maxim founded on the judgment and ex|)erienice 
of mankind, in fuch queftions, rather to looktd 
thofe times when the cuftoms of a pkcfe were 
fettled and uniform, and our refearchei might 
meet with fatisfadory evidence, than to attempt i 
to penetrate into the remote and confined mafs 
of antiquity, where one man might pr<ive him4 
feU more ingenious than another, but Where it 
was impoffible for the mind to arrive at any 
certain conclufion. There were indeed two an- . 
cient returns extant of members to parliament 
from this borough ; the firft in the 28 Ed. I. 
aaho 4300; thfe fecond, in the 7 Ed. IL anno 
t J14 (a). Suit it appeared, that from this laft 
(a) Sec the 4th part of Piynntf s Pari. Writ*, 1079. - 
♦ F period. 



period, the bwaugh had reiinquiAied this privi^ 
l^e till fome time after the grant of the charter s 
which would not be a matter of furprize to thpfe 
who refleded that the now valuable right of 
fending reprefentatives to parliament, was in 
earlier iimesconfidered rather as a burthen than 
a privilege. All that is known for certain of the 
bcMTough, previous to the charter, is, that it was 
a royal burgh holden of the crown in capite ; 
that it was granted to a mefne Lord, William de 
Baldwin, and afterwards to the family of Court- 
ney (tf). He mentioned this, in order that the 
committee might comprehend the true nature of 
the inftrument which the gentlemen on the 
other fide might perhaps call the charter of Ro- 
bert de Courtney, but which in feft, is a grant, 
or rather a confirmation by Robert de Court- 
ney to the free burgeflcs of Oakhampton, of all 
the privileges they had enjoyed in the time of 
Willian^ de Baldwyn, yielding in return, by 
the hands of the Portreeve, a certain rent. The 
grant alfo recites, that the faid burgeflcs may 
chufe and depofe a Portreeve and beadle. The 
Portreeve was to coUedt rents, tolls, and dues ; 
he was in the nature of a fervant ; is ftiled by 

{a) Sec Willis Notit. Parliament. In Mad.firma Bur- 
p. 10, there is a. return of theiheriff of Devon, 9 Ed- 
vrard II. which ccrtifiei Hugo de Courtney to be Lord of 
Oakhaaipton, 

the 



OAKHAMPTON. 75 

the Lord my Pdrtravi ; and feems to have no 
ri^ts^ except what arc fpccifically given him by 
the inflrument, in which no mention is made of 
the right now contended for ; the grant is to 
hem and their heirs ; biit had the word fuccef* 
ors been added^ k could not on chat account 
be argued, that the fubfequent charter of the 
crown recognized this community to have 
been a corporation, as Maddox in his firma 
S^^ih 31 {^)> proves, that privileges were 
rcquenrly granted to towns, or communi- 
ties in their colle6fcive capacity, without any 
mcorporation. There was a ftrong analogy 
between the old townfliips and manors : they 
had a fteward to prcferve the records, &c. 
a Portreeve to coUeft the rents and duties, 
and a bailiff of inferior authority, whofe of- 
fice is not exa6Uy afcertained ; how then can it 
appear that the Portreeve had a better title to 
make returns than the fteward, who returns in 
Downton and many other boroughs ? They fct 
up two returns ; and if thofe returns fumifhed^ 
on their infpeAion, any hint of the fyftem con- 
tended for, he (hould be bound to acknowledge 
the weight of the argument ; but they appeared 
to be fo conclufive againft it, that he could not 
imagine the gendemen on the other (ide ferioully 

(«) Sec alio pag« 54, 57. 1 

clicd 
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relied on them, Thofe returns were made as 
all other returns were made at that period. Be* 
fore the ytb of Henry IV. Ch. 15, a county court 
was holden, to which the eledtors for the county 
and for the boroughs within the diftridt reforted 
at the fame time ; the (herifF returned whom he 
pleafed : and this was the evil intended to be 
remedied by the ftatute ; but which, as it in-. 
Aided no puniftiment on the flierlfF who 
fliould difobey it, required another interpofi- 
tion of the legiflature. The nth of the fame 
king, Ch. 15, infiifted a penalty of one hun- 
dred pounds on the ftierifF who fliould make an 
illegal return, and on the knights of the fliire 
who fliould aft under it. Still, however, tlie; 
flieriffs flickering themfelves under the general 
words of thofe ftatutes which were, " Quod in 
pleno comitatu tuo eligi facias pro comitata 
*^ tuo duos milites, et pro qualibet civitate in 
comitatu tuo, duos civcs et pro quolibet 
burgo in comitatu tuo duos burgenfes," af- 
ter they had elefted the knights of the fliire ac- 
cording to the votes of the freeholders of the 
county, prefided themfelves at the eleftion of 
the burgefles, taking the votes of thofe who 
came from the different boroughs, and totally 
negleftihg, even when they afted mofl: correftly 
to iflue precepts. This is fufficiently clear from 
ihe preamble to the flat. 23 Hen. VI. Ch. 14, 

cnafted 
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cnadcd for the rcdrefs of grievances arifing 
from the mifcondud of the flieriffs. (See alfo 
Try fine y 252.) Nay, fo inveterate* was the 
cuftom, that he fliould be able to give in evi- 
dence a return of a (heriff fubfequent even to 
the ftatute of Hen. VI. by which it appeared, 
that notwithftanding the proviCons of the fta*- 
tute, no precept had been iflued, and confe- 
quenjtly there could have been no return of a 
returning officer for that borough, which, 
jerminlf muft pre-fuppofe fuch a precept ^- 
reded to him. 

He had hitherto by his argument contended, 
jthat previous to the charter of James I. this 
was not an incorporated borough. It appears by 
that charter, that Mr. Serjeant Glanville, who 
was one of the mod enlightened men of his age, 
knew not how to confider it. But fuppofing that 
it was a corporate borough, furely the prepojitus 
or Portreeve J et burgenfes^ or the prepojitus et 
communitasy or the ancient corporation (call it 
what you will) was completely g ne and anni- 
hilated by the acceptance of the new charter ; 
which, after the late decifion in the Hellfton 
cafe, will hardly be denied. By whatever name 
the old corporation exifted, the new charter is 
direfted to all the members of it, and includes 
them all. How dien can it be contended that, 
after the old corporation is diflblved, one mcmr 

ber 
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bcr of it can ftill retain a right to aft as return- 
ing officer? The opinion of the fubfequent 
rcfgn, when the hiftory of the borough muft 
iiave been better underflood than it can be now, 
was much in his favour; for the original char* 
cer of James I. having been furrcndered, the 
cOTporation was fliortly after rcffcored by a ne\r 
charter, which only mentions the mayor and 
commonalty of the former one; and in 1640, 
when the borough, for the firft time after its 
incorporation, returned members to parliament^ 
though it had received its grant leventeen years 
before (which is furely a very critical period in 
its biAory) the precept was direded to the 
mayor; neither the Portreeve, nor any other 
ferfon claiming a right to make the return, 
though the value of a feat at that time was ver 
likely to raife fuch queilions. Another v^ 
favourable opportunity offered of contefting the 
right of the mayor in 1660, when there was a 
double return ; but fo litrie was the Portreeve's 
claim dreamt of, that the freeholders, who af* 
fembled in a tumultuous manner to oppofe the 
mayor, never thought of the Portreeve as an an- 
tagonift to him« The refolution of the houfe 
on that occafion was, that the members returned 
by the mayor fliould retain their feats till the 
other party eftabliQied their claim ; but the dif- 
cuflion of the queftion was prevented by the 

diflb* 
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diffi^don of parliament. The next year a 
iimiJar return was made by die mayor, and ao 
iquiefced in ; and, fince chat time, all the pre^ 
cepts have been dir)e£bd to the mayor, and the 
indentures have been between the (heriff and 
him. To purfue the hiftory of the borough ; in 
J 7 1 o, the freeholders daimed a right of voting; 
and their right was recognized by the houfe, but 
they did not infift on a different leturxiing offi- 
cer. The hand of the mayor, and die corporate 
•Teal was ftiU affixed to the indentures. The 
nameof the Portreeve was never mentioned, ex- 
cept in one return of 17549 where he 6gned as 
one of the freeholders ; which he would not have 
' done, had he thought his right to return paca^ 
mount to that of the mayor ; but the office is 
in fa& now fo infignificant andfo obfolefse, that 
ius learned friends would not fiate for a certwity 
who have the right of eledUag to it, left, by a 
farther fearch into their records, a diffearent 
mode of eledion (hould appear, andth^fliould 
be held down to their former ftarement. The 
caufe of their dilemma is evident : Rents rt^ 
ferved in money grew in time to be of little 
value ; and the office, the principal duty of 
which was to colled them, was almoft forgotten. 
Mr. Graham iaid this was the cafe he had to 
lay before the committee, and> (hould he fub* 

ilantiaoe. 
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Aanciatc it by evidence^ he thought it was fo 
ftrong as to call on the gentlemen on the other 
fide to (hew fome probable ground of fuccefs, 
as an apology for the oppofition and expence 
their firiends had occa;fioned in the borough. 

Evidence. 

Two returns were produced j their dates 28th 
-Ed. I. anno 1300 ; and 7 Edw. IL anno 1314^ 
made by the (heriff in the ufual way during 
thofe early times : alfo feveral returns of mem- 
bers for boroughs^ in the county of Devon, anno 
142^^ 7th Henry VI. in the fame form ; and 
-even in 1449, ^^^^ years after the 23d of 
Hen. VI. which fo cxprcfsly diredts precepts 
to be fent to the returning officers. 

Jnno 1640 appeared to be the firft time 
that Oakhampton fent members to Parliament 
fince 1 314*— The writ recites, that it was 
an ancient borough, and ufed to fend members ; 
and, in confequence thereof, direds the (heriS* 
to ifllie his precept. The indenture was hcr 
tween the fticriffon the one part, and the mayor, 
burgefles, and commonalty on the other ; and 
under the corjxjrate feal. In 1660, there was a 
double return ; ift, by the mayor and burgef- 
fes, under the common feal ; and, 2dly, by 
the free burgelfes who returned only one mem- 
ber. This laft indenture purported to be by the 

Iheriff 
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flieriff and the mayor and commonalty^ but 
was in faft made by die freeholders widiout the 
corporate feal. By volume eighth of the Jour- 
nals, page 3, it appears, that the houfe order- 
ed the members returned by the mayor to 
retain their feats till the others proved their 
right. All the other returns, down to 1783^ 
were in the fame manner under the corpo- 
rate feal, the precept being fometimes diredt- 
td to the mayor alone, and fometimes to the 
mayor, burgeflcs, and commonalty. In 1754, 
the indenture was between the flieriff and 
the mayor, burgeffes, and commonalty. Henry 
Liuxmore was mayor ; and amongft the names 
of the commonalty was that of John Luxmore, 
with the addition of Portreeve. In 1783, the 
precept was diredted to the mayor {a) ; but the 
return was made by the freeholders and free- 
men, under the corporate feal ; the mayor's hand 
does not appear (b). In 1 784, John Luxmore, 
the Portreeve, having fecured the eleSlion, pro- 
cured a fupplementary inflxument to be executed 
by the mayor, as if to perfed the return. The 
return thus amended by the clerk of the crown, 
purported to be made by the freemen, free- 
holders, and mayor, under the common feal. 

(7) The word mayor appeared to be written on an 
crazure. See p. 92 and 96. 
U) Seep. 86. 
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The grant of S^dbcrt de Ccurtfiey tJ^s pftfk 
iuccd and read ; a copy of which is ^ vcn ih 
note hereto fubjoined (a). The cvidcntc being 
finifhed, 

(a) Omnib' xti fidelib' hoc fcriptnm vifurii Tel audituns, 
Rbb' dc Curt' etcrnam in Domino falutcm. Novcrit Um- 
verfitas viftra quad ego Rob' dedi ct conceffi, et>haciMlii 
prefenti carta confirmaTi confenfu et aflenfu Marie uxorii 
mee et heredum meoruRiy burgenfibus de Itbero blirgo mtp 
de Okem* omnia teueroenta fua ct liberas confuetudiaet quat 
habebant tempore Ricardi filii Baldewini et Rob' fitH regit et 
IMatilid' de Averenges^uxoris fue et Nawifie de Curten^^mi- 
fris mee, in biifgo et in terra formfeca, reddendo iixle 
annuatim de quolibet burgagio^ mlhi et heredibus mett pff 
manus prepofiti mei de burgo, ad fcftum fan£^i Michael* 
duodecim denar' pro omnibus iervitiis et exadtionibus ad 
yne vel heredes meos pertinentibus, Sibi et heredibui 
fuls tenend' et habend* de tne et heredtbut tneii 
Jure hcrcditario libere et quiete pacifice et honorifice 
in perpetuum, in bofco in piano in viis in fimitis in (lagaltm 
communibus pafturis in aquis in noolendinis et in onmibut 
locis ubi ego et heredes mei iliis et heredibus fuis rationabili- 
ter warrantizarepoffumus. Conceflimus ctiam quod burg^* 
fes annuatim proprio eorrnn confultu, prepolitum et prcdt>« 
nem fibi elegant et deponant : prepoficus vero quiettts fit tte 
gablo* preco de fex denar.' Si plaeitum fpedans ad Doai»- 
num furget in burgo in eodem debet terminari. Si aliqoii 
de burgo forefecerit de manerio domini quietus fit pro dito* 
decim denar'; fi folitus fuerit judicio ct confilio burgdH 
Sum et fenefcalli mei fecundum quantitatem delidli caili* 
geturJ Si aliquis burgagitmi novnm ceperit coiWilio fenefcalli 
mei et bonorum meorum hominum auxilium domlis htibe* 
bit in bolco meo de Okem'. Si burgenfes vel eorum pueri 

Tclint 
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Mn Dampier, 
In fiimming it up^ obferved^ that the mayor had 

been 

Velint nubere vel maritare quiete faciant ubicunque 
Toluennt: qiiilibct burgenfia fuem habcat cum 4 
pttTceUis quietos de ptDnagio ia bofco roeo de 
Okem\ Neroo nifi fit de burgo corium viride cmat in 
borgo, ncc aliquod talliu* faciat. Tholoneum! coUigat 
prepofitos, tt duodedm denar* de Tholonio et quietanciam 
Gabli fui habeat pro hoc fervitio, et quatuor denar' nihil 
eatcedat quatuor Tholoneum. Reddat de cavallo denar*, de 
anin^i Obol', de quinque bidentibus denar', di quinque 
porcis deoar'y de blado et cap* nichil. Si quis emerit vel 
vendidit infra longam petram vel infra Yfeneyece tholoneum 
seddat. Si quis tholoneum afportavit quietus reddat pro 
quadrante quinque folidos, pro Obolo decern folid^ pro 
denario xxtifohdos. Si burgenfia velit recedere vendat 
bvrgagium fi vult cuicunque voluerit exceptis domibut 
idigiofia, et ad quiet* debit* dando domino duodecim 
deoar' et propolito quatuor et burgo quatuor quietus re- 
cedat. Si vero aliquem bnrgenfem contigit fati implere 
jnunuauzor ejus et heredes tenementafua quiete recipiant; 
Si quia defideraf liberUtem burgi et talis fit quod poffit re* 
dfif primo anno reddat domino quatuor denai', et burgo 
qustvor, fecundo anno Domino quatuor tantum, tercio 
borgagium capiat vel gabellum reddat et recedat. Si quis de* 
bitum alicujm burgenfia afportaverit burgenfea catalla afpor- 
tmtia in burgo fupcapiantet retitieant doneceis de jure fatisfe- 
cent. Burgoifes mei quiet' erunt de tholoneo per totam Dc- 
Ton* ubi egoet heredes mei illoa de j ure warrantizare poiTumua 
ctdebemus. Nemo nifi fitlibere conditionis fiabit in Lege 
oootra burgenfea meos. Omnis redditua et omnia amerda« 
menta et omnia ezitus burgi per manus prepofiti mihi vel 
bercdibuaroeia reddantur. Prohac autemdonatione, concef- 
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been in pofleffion of the right for 1 50 years ; which 
was twice the length of time neceffary to acquire 
a prefcriptive title to the largeft eftate in Eng- 
land. There was the ftrongcft prefumption, 
therefore, even if any returns could be proved 
to have been made by the Portreeve, that he 
had long fince furrendered his right to the 
mayor. The borough was governed under die 
ancient grants or charters, by a fteward, a port- 
reeve, and a beadle. Of thofe the fteward was 
the principal officer : He appears as judge of 
the amerciaments and fines ; if any perfbn is 
about to build, he is to allow the wood, &c. — 
The portreeve is merely to colled the fines and 
dunes. It cannot be underftood by the char-^ 
ter, ihat he was the returning officer. And 
how does it appear that the prefent Port- 
reeve is fubftantially as well as nominally 
the fame officer with the Portreeve men* 

lionc et confirroationc mea dcdcrunt mihi prediA* burgen* 
les X marcas Stcrlmgorum in rccognitionem ; quod ut 
ratiim et inconcuflum in perpetuum permancat prcfenti 
e.irta, et figilli niei appofitii confirmavi hiis teftibus. Do- 
iTiino rcg* de Can*. Willielmo dc Nymct tunc vie', Devon* 
per Rob. dc Curtco*. Rob. le Baftart. Will°. de Alba 
llara. Baldcwino dc Bellcfton. Elia Coffin. Rad' fil* Rad% 
Rogcro dc Mules. Will®- de Leg'. Ph. Peter. An'go dc Wile. 
Gaitr* dc Metedun', Galf de la Nag. et multis aliis. 

tioned 
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tioned in the ancient deed ? Can it be fliewn, 
that he is chofen by the burgeflcs under the 
fenfe of the charter ? From the old returns it 
appears beyond all doubt, that the IherifFs 
made the returns themfelves ; and fo unwilling 
were they to ifllie precepts, that even after the 
ftatute, when they were liable to very*fevere 
penalties, there areinftances of their continuing 
to a A as formerly. The royal charter was 
granted in 1623. At that time, the rights of 
the Portreeve muft have been clearly afcertained : 
yet the flierifF direfts the precept to the mayor; 
the mayor returns, and his return is acquiefced iq. 
In 1660, there was a double return. The free- 
holders, who thought themfelves exempt from 
the jurifdidtion of the mayor, made a return of 
one member. Why. they did not eleft two 
perfons to rcprefent them can hardly be guefled 
at ; but it is fair to fuppofe, thatthey would have 
pitched on any perfon who had appeared to have 
a colourable right to aft as returning officer, in 
order to oppofe the mayor : yet fo convinced do 
they feem of the mayor's right, that they falfely 
ftatc their own return to be made by him under 
the corporate feaL This is a ftrong circum- 
ibuice to (hew, that the Portreeve was not 
thought of. In 1783, the return is not lign^d 
by the mayor; but this was explained by 
^ which came out in evidence, that the 
G 3 mayor 
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mayor was at that time deputy poftmafter^ and 
mighty from his ignorance^ imagine that he 
would incur a penalty by thus interfering in 
cle6tions. But what (hews the fenfe of the bo- 
rough mod decidedly^ is the condud of Mr. 
John Luxmore himfelf, upon whofe intereft the 
other gentlemen build their hopes of fucceft ; 
for having procured himfelf to be returned in 
1784 ; and his brother who was mayor^ having 
omitted to fign the return, he was fo fearful of 
its validity, that he procures his baother to ex- 
ecute an inftrumcnt, declaring, that he, as 
mayor, had taken the poll and made the return. 
For thcfe reafons, he hoped that the committee 
would fee that the claim of the Portreeve to 
aft as returning officer, could neither be fup- 
ported by law or cuftom. 

Mr. Partridge, 

As counfel for Meffrs. Anderfon and Town- 
fon, who were returned by the Portreeve, now 
proceeded to open his cafe, and obfcrved. That 
the gentlemen on the other fide had judicioufly 
for themfelves, treated all refearches into an- 
tiquity with ridicule, and had endeavoured to 
confine the attention of the committee to mo- 
dern times, when they imagined the hiftory of 
the borough would be more favourable to their 

claim* 



I 
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cjUim. He begged leave hpwcver to deny that 
COnclufipn they drew from the fafta in evi- 
deace was fapsfa£tory ; for it appears by their 
own cafe^ that till 1623^ a mayor was unknown 
in the borqugh. It alfp appeared, that the 
freehqlders rights were anterior to thpfe of the 
mayor» as they enjoyed the privilege of fending 
membersi to parliament firom the earlieft times. 
Could it then be fuppofed that there was no re- 
turning officer till 1623 ? Are we to prefume 
t^jiat the flierifT a£ted fo illegally as to make the 
returns bimfelf down to fo very late a period ? 
This appeared to him to be a moft improbable 
cencluiion; for it undoubtedly was his duty, long 
before the charter, to tranfmit regular precepts 
to the proper returning officer ; and the prefump- 
tioik is, that in point of fa6t he did fo, and kept 
thofe returns by him without annexmg them to 
the writ as he now does. The regular prefump- 
lion in courts of juftice is, that officers do their 
duty if the contrary be not (hewn. So that in- 
ftead of one folitary inftance of negledt, they 
I flxQuld have proved, that all the jLheriflfs had 
been uniforaJy negligent. Taking for granted 
therefore what he had a right to prefume, and 
what was perfeftly confiftent with the ancient 
retucns, that the (herifF obeyed the ftatute of 
Henry VL by iffuing precepts to the returning 
ofEcers qf boroughs, Wliq w^s that officer in 

G 4 Oak-- 
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Oakhampton ? Not the mayor, for he did nex 
exift till three centuries after returns were proved 
to have been made. It has been acknowledged 
by the greateft antiquarians, that there is an un- 
common dearth of returns from the reign of 
Henry III. to that of Edward IV. {a) ; but it 
is too wild a prefumption, that though they do 
not now appear, they did not once exift. If 
the Portreeve then is taken to have been once 
the returning officer, his right, though waved 
for a time, cannot be loft by prefcription. He 
is frequcndy mentioned in the royal charter, and 
his rights are by it exprefsly referved ; his office 
is diftindtly traced down to 1622; and as the 
charter does not fay a word concerning the re- 
turning officer, which is not verj^ ufual in grants 
of that date, the fair conclufion is, that Glan- 
villc who fuperintended it, thought that he was 
the ancient returning officer of the borough, 
and therefore did not wifli to trelpafs on his 
rights. Nor could any argument be drawn from 
the omiflion of claiming the right during fuch a 
length of time, if the hiftory of the place were 
attended to. The firft mayor under the charter 
was John Growden ; a perfon of the fame name 
of Growden was then Portreeve, and had been 
chofen by the homage of a court-leet held at 

(a) See Frynne, and Brady, p. z64« 

Michaelmas^ 
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Micliaelmas, 1622. But the charter giving the 
corporation a power to make by-laws, it was 
caiitioufly and wifely provided by one of the firft 
afts of the corporation, that the mayor for the 
time being (hould be prefentcd to the homage 
to be chofen Ponreeve alfo for the year of his 
mayoralty. The junftion of the offices took place 
in 1623, and has continued with but one ex- 
ception ever lince. In 1640, which was the 
firft return after the charter, and was much re- 
lied on by the other fide, Michael Drewe 
united both offices in himfelf. The fame ar- 
rangement happened in 1660, when there was a 
double return : fo that this precedent is far from 
being conclufive againft the Portreeve ; for the 
difpute was between the mayor and freeholders, 
and could not poffibly happen between the 
mayor and Portreeve, It is true that the Houfe 
ordered the members returned by the mayor to 
take their feats ; but as the rights of the Port- 
reeve were never at ifllie, and as the returning 
officer united both offices in himfelf, though he 
chofe to return as mayor, he could not by that 
act afledl the rights of his other capacity. There 
is indeed one inftance where the Portreeve figns 
the mayor's return qua Portreeve; but this, fo far 
from furnifliing an argument :^inft him, feems 
to be a claim of his right, for otherwife he would 
have figned Cmply as a bui^efs. At worft, the 

precedent 
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pf«cedent does not carry great authority with it, 
s& every one kciows that, at certsun times, the po* 
Ikics of boroughs flow in a placid (bream ; and 
a$ both officers of the corporation agreed in their 
choice of the members, it is not probable that 
they would be difpofed to conteft and litigate 
their rights ; but if fome inftance of the exercife 
of this right be required, an inftance occurs. In 
1780^ the (heriff iflued his precept to the Port- 
reeve by name ; he was at that time alfo mayor^ 
but figned the return in the capacity of Port- 
reeve, and no objedion was n^de to th^ forma- 
lity of the return, though there was a petition 
on the eledion. This was Mn Hawkes*s cafe ; 
he was duly eleded to the office of Portreeve at 
the Michaelmas court.leet, prior to the eledion. 
He made an application for the precept to the 
under fheriff ; being rcfufed, he proceeded to 
ad as he thought the powers of his office en- 
titled him ; he admitted and rejeded votes, as 
his judgment led him to pronounce them legal 
or invalid ; and the refult was, that he declared 
the majority in favour of Anderfon and Town- 

Evidence. 
Several ancient deeds of feoffment of eftatcs 
within the borough in the reigns of Edward I. 
and II. were produced, aucftcd by the Port- 
reeves 
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reeves for thofe tiiQes. It was then acjmittecl 
that the office of Portreeve had fubfifted from 
the earlieft times, down to the grant pf the 
charter. The fteward of the court-lcet, whp 
faid he was appointed by the lords of the bo- 
rough (ten of the principal inhabitants infeofre4 
in truft for the town) produced a precedent 
of a Portreeve chofen by the hom^e of the 
court, anno 18 Jac. L confiding of eighteen 
perfons* The town clerk proved the bye-law, 
which purported to be made by Growden, the 
firft mayor, Glanville the recorder, and the prin- 
cipal burgefles, and the affiflants of the town and 
borough; its date was the 3d of Sept. 1623; 
and it agreed, ordered, and eftabli0ied, that 
always hereafter, the lail elefted mayor (hall 
be prefented to the homage to be chofen Poru 
reeve, and (hall execute the duties the office, 
the chief of which were to infped the conunon 
rights of way, and to colledb the accuftomed 
rents and duties, &c. By another entry it ap« 
peared, that Growden the mayor was, on the 
3<1 of OAober, I623, prefented, and chofen 
Portreeve. The firft words of the prefcntmcnt 
were cum curia legally &c. From a book called 
Ele&io Offic. they proved the junftion of the of- 
fices from 1640 to 1660; and from another 
corporation - book called. The Fair Chamber 
Book, they traced the farther jimdion of the of- 
fices 
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fices at all the periods when returns were made 
to parliament, with one exception, in i753,whea 
the mayor and Portreeve were ftrongly con- 
nefted, and both figned the return the cnfuing 
year. In 1780, the precept was addreffed to 
Benjamin Warren as Ponrceve ; and he figns the 
return with that addition : but the addition ap- 
peared to be in a different hand-writing, and was 
explained to be the town clerk*s. Warren being 
old and infirm. The word Portreeve appeared to 
have been written before Warren figned ; for his 
fignature was not in the fame line : he was both 
mayor and Portreeve. In 1783, the precept is 
addreffed to the Portreeve ; the addition ap- 
peared to be erafcd, and the word Mayor in- 
ferted. The return is neither figned by the 
mayor or Portreeve (a). The charter of Ja. L 
referves the rights of thePortreeve and free bur- 
geffcs, &c. (*). 

Mr. 

{a) See Supra, p. 8r, 85. 

(i) The following is a tranflation of that part of the 
charter of James I. which referves to the Portreeve his 
rights. 

** We approve, ratify, and confirm to the Portreeve of 
the borougb of Oakhampton and his fuccefTors, alfo to 
the burgcfles of the free borough of Oakhampton, in the 
faid county, and their fucceflbrs, and to the Portreeve and 
commonalty of the faid borough of Oakhampton and their 
f iccelfors, alfo, to the faid mayor and burgeiles of the 
faid town and borough of Oakhampton and their fucceifors ; 

tkat 
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Mr. Fanshawe, 

In fumming up, faid, that whatever degrcrf 
of credit the comitiittce might have given to Mr. 
Graham's aflertion, that the Portreeve's claim 
^as frivolous, muft be completely removed by 
the evidence which they had heard. And he 
thought he might lay it down as a general prin- 
ciple, that whenever the returning officer was 

that they the laid Portreeve and his lucccflbrty the bur- 
gcUks of the free borough of Oakhampton and their fucccf- 
forsy and aiib, that the faid Portreeve and commonahy 
of tbefaid borough and their fucceiTors, and the faid niayof 
and biu-geilet of the faid town and borough of Oakhamp* 
ton, and their fucceflbn, may have, hold, enjoy, and ufe^ 
and for ever, hereafter, may be able to have, hold, enjoy, 
and ufe, all, and fingular, fuch markets, offices, liberties, 
franchifes, free cuftoms, privileges, &c. whatfocver, with- 
in the faid town and borough of Oakhampton, the liberties 
and precincts thereof, as at any time heretofore, the 
faid Portreeve of the borough of Oakhampton, or his pre- 
deceiTors, or the free burgefles of the free borough of 
Oakhampton, or their prcdeccflbrs, or the Portreeve and 
commonalty of the faid borough of Oakhampton, or their 
predeceffors, or the mayor and com;nonalty of the faid 
town and borough of Oakhampton, or tlieir predeceifors, 
or any, or either of them lawfully had* held, ufed, and 
enjoyed, at any time, heretofore, from the conceffion, 
declaration, or confirmation, of Robert de Courtney and 
Hugh de Courtney, Knights ; or any other Lord or Lords 
of the borough aforeiaid, for the time being ; or by reafon 
of any ufe, cuilom, or prefcnption, or otherwife how- 
focvcr." 

once 
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once legally afcertaiaed in a borough, theoifice 
couldiiever become antiquated ; for it was not 
attached to an individual, or concerned only 
thofe who refide on the fpot^ but by its con- 
(equences afledbed the kingdom at large ; a 
member of parliament, when chofen for a par- 
ticular place, becoming a member fqr the whole 
country* Such a right cannot, therefore, b^ 
cxtinguilhed without the confent of Parliament. 
As to the nature and etymology of the office, 
long before the Conqucft, the kingdom wa» 
divided by Alfred into certain didriAs, the care 
of which was entaifled to officers called Reeves, 
who, in counties, were denominated Shire" 
reeves ; in boroughs. Portreeves. Thefe Reeved, 
in general, were eleftive ; which was a remnant 
of ^Saxon liberty. There is a ftrong analogy 
between thofe for counties and thofe for infe- 
rior jurifdiftions ; for as the fherifF executed 
the commands %f the crown, fo it was the duty 
of the Portreeyc to execute the fuperior com- 
mands of the (herifT; and the arguments which 
may be dcjrived from the nature of the office arc 
ftrongly corroborated by the hillory of the cor* 
.poration. — Serjeant Glanville, who framed the 
charter, was recorder of the borough; and 
therefore it is not probable that he wi(hed the 
Portreeve to liave adverfe rights to the mayor, 
with whom he mufl be fuppofed to be connected. 

But 
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But he was too enlightened, not to fee that the 
rights of the Portreeve could not be deftroycd, 
chey once had an exiflence ; and he therefore 
pohcicaUy adviied the jundion of the offices 10 
prevent the dtfcui&on of the queftion. That 
cuftom has lince been continued for obvious 
purpofes. The argument of iilence on the 
^bjedt^ is therefore completely done away. In 
common cafes, ufagc may tend to e(labli(h the 
rights of individuals ; but where there has been 
an attempt of this kind, to blend two offices, 
and CO force the current of ufage into an arti- 
ficial channel for particuUu: purpofes, u(age in 
fuch a cafe, is a very weak aigument. The 
borough had indeed for a confiderable time 
omiaed to fend members to Parliament. The 
right was afterwards refumed : but fuppofing 
it had preferred its claim during that interval, 
who but the Portreeve would have been entitled 
to make the return ? Portreeves are returning 
officers in many boroughs, which is ea(ily ac- 
counted for, becaufc it was their duty t<|| exe- 
cute the fmaller procefles of law^khin their 
joilfdiftion. And as to the argdHBjkhat the 
flieriff made all the returns himfelt, it is nega- 
tived by the ftatute of Henry VI. ; which ex- 
pttbXj fays, that the returns ought to be made 
by the inferior officeis. Admitting even what 
is apparent from the ftatute, that the fiieriifs fre- 
^ quendy 
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quently neglefted their duty, and had in fomd 
cafes ftifled returns entirely, will the committee 
prefume that they neglefted their duty in every 
inftance ? and that not one precept was at any 
time iffued to Oakhampton, efpecially when a 
contrary fuppofition is by no means inconfiftent 
with the returns produced ? But even if he had 
afted for fo many centuries in oppofition to the 
ftatute, fuch a line of negligence, or rather of 
criminality, could not deftroy the rights of the 
Portreeve ; which he fliould contend admitted 
neither of a ceffer or furrenden It was upon 
•tliis realbning that the firft idea of queflioning 
the legality of the old intereft of the borough 
was conceived in 1780. The bcft legal advice 
which Weftminfter-Hall affords was reforted to. 
The refult of that advice was, that the Portreeve 
was the ancient and proper returning officer of 
the place ; and the precept iffued to him ac- 
cordingly. Whether the precedent was not re- 
peated in 1783, the committee would judge 
from the crafure in fo important a part as where 
the word mayor is inferted. For thefe reafons, he 
tjiought the claim of Mr. Hawkes, fo far from 
being litigious and vexatious, deferved the 
praifeof the committee for vindicating the an- 
cient rights of his office ; the legality of which 
he hoped would be recognized by their decifion 
in his favour. 

Mr. 
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Mr. Graham, 

In reply faid. That if hehad confulted his own 
judgment, he (hould have left the cafe as it ftands 
at prefent; but when he refle6ted on the momen-' 
tous intereft of his clients, he did not dare to con- 
fiilt his own opinion. He could not, however, 
difcharge his duty better than by ftating Mr. 
Partridge's argument candidly as he gave it. 
k amounted' to this: — There was no mayor 
in Oakhampton till 1623. ^^ort that time 
ihcrc probably were returns ; and the Portreeve 
was probably the returning officer ; for the aft 
26 rtenry VI. direfts the flieriff to iflue pre^ 
tfiepts to the retutning officer ; and we mtuft 
therefore conclude, that he did his duty, and 
that fuch returns were made. The charter re- 
ferved all his rights, and the prefumpdon is 
fiippofed to be irrefiftible, that the mayor, 
ever fince 1623, made the returns, not (as ap- 
peared upon the face of them, excepting one 
ioftance) in his capacity of mayor, but in the 
capMrity of Portreeve, which it was admitted he 
likewifefiSed. 

Td the prefumption that the (heriff did his 
duty, he b<^ed leave to oppofe the matter of 
fiift. That fuch precepts were not iflued. The 
aft recites the n^left of the (heriff in many 
places, and when coupled, with the returns 
in this particular cafe, affords us every 
reafon to coadude, that this was one of the 
H boroughs 
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borou^ which had itafoii to t6mplain of that 
negled. As to the afgmnent^ that the ori^nal 
ri^t of the Portreeve could not be abandoned 
or furrcndered ; whoeyer confults Glanville's 
booky will find^ that upwards of forty borou^ 
have^ by dilufe^ loft even the important right 
offending members to parliament (a). Iff thcnt. 
he (hould have demonftrated that| in all humafl 
probability, there was no returning officer 19 
ancient times^ there was an end of the afgu* 
ment. But fuppofing the reverfe to be the cafei 
how can they prove that the Portreeve was \3^t 
returning officer rather tliw the fteward 
was indeed faidj that becaufe there was a Reeyt, 
in the county, af fi^eeye in the.borou^ 
their o&ces muft have been of a (imikur nature) 
but what did the argument amount to I At 
1x:ft, a prefumption drown from . etymology^ 
which could never be allowed to overturn 
conftant ufage of the place from the moment it 
renewed the right of reprefentfttion.-^If the dil^ 
of execucing returns was in time$ thought 
to be of importance in the borougfai> ^ ftewmcd 
was the fiipcrior officer ; .^4 i^ ^ therefore pro- 
bable, that this importwt ^rqft' wai confided t6 
him ; but if, on the other h^df it wj^ €(^(iden»i 
as a minifterial fundion^ it wou}d pifobably fall to^ 

* , ' ' . (i) iSec^ticFrgfSce, 'p,tq. ' 
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Ihe fliare of the inferior officer (the Bailiff) to. 
execute. Again : they fay the charter referved 
thefe rights 5 and this was the opinion of Mr. 
Serjeant Glanville^ But can it be fuppofed 
that Mr. Glanville had the fmalleft intention to 
referve this facred right which had never been 
thought of fof fo many centuries ; and that he 
had in contemplation, a cafe which might never 
happen ? or if he had entertained fuch a thought, 
would he not have fp<icifically mentioned the 
right, and thereby have decided, the queftion ? 
He could not bring himfelf to entertain a very 
relpeftable idea df the bye-laws which were 
improperly fendtioned with Glanville's name; 
brut the oppofite gentlemen were in the firft in- 
ftance obliged to break through thofe regula- 
tions, which enafted, that the mayor (hould be ' 
prefcftced to be chofen Portreeve. Thofe bye- 
laws mention the purpofes for which he is to be 
chofen ; namely, to view the common, to col- 
ledl the duties, and fo forth. They could ne- 
ver mean to give him the right of making re- 
turns, as the corporation did not claim the pri- 
vilege of fending members to Parliament till 
1 7 years afterwards. Befuies, the inference, if 
any, feems to be that a returning officer muft 
fill both ftations ; which would not only render 
the prcfent eledion void, but all future elec- 
tions, fo long as the Tquire's intereft in the bo- 
H 2 rough 
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rough remains oppofed to that of the corpa^ 
ration (a). There was another abfurdity in 
iheir argument as to the choice of the Portree ve- 
It appears by the ancient grants or charters, that 
he is to be chofen by the burgeffes of the burgh, 
paying certain rents for their burgages. But 
how have they proved his title ? By (hewing 
that he was elefted at the court-leet. — They 
Ihould therefore have (hewn how the ancient 
court-baron, at which he muft have been for- 
merly chofen, had degenerated into the modem 
court-leet, otherwife their ftatement only proves 
that the original mode of eledling the Portreeve 
has been entirely loft, as well as that hrs ofEce 
is now ufelefs. — There is a moft effential dif- 
ference between the courts. — The court-baron 
is compofed of the fteward and the freeholders 
of the manor, who are the judges : the court 
leet is derived out of the tourne ; and is not re- 
ftrifted to freeholders, but every perfon refianC 
is bound to attend. The fteward is there not 
merely a recorder of the proceedings, as in die 
former court, but afts as judge. If, therefore, 
the Portreeve was chofen at the court-leet, he 
may have been chofen by twelve pcrfons, who 

(a) John Luxmor^ was known in the borough by thi» 
name. He was at the head of a party ; and left the 
greatcft part of his edate to Mr. Charles Luxmorc^ who 
cfpoufed the Fortreeve''8 caufc. 

have 
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have no permanent connexion with the borough^ 
but were merely refidcnt there at the time. — It 
was faid, that the return in 1780^ was judi- 
cioufly paflad over, but it was paffed over be« 
caufe it was thought to be frivolous, and to owe 
its origin to the new party, which at that time 
fprangupinthe borough : a feeble old man, who 
could juft write his name with a tottering hand, 
was a (it engine for his young and healthy friend, 
who writes Portreeve, perhaps, before the name 
was iigned. Had Warren himfelf entertained 
lui idea that he was to return as Ponreeve, 
would he not have added his title in bis own 
hand- writing ? If precedents are to decide the 
qqeilion, what anfwer can be given to that of 
1660 ? for when the Houfe declared ths^t the 
members returned by the mayor (hould retain 
their feats. Is it to be ruppofe4 that they did not 
mean, the oftenfible charader they named, but 
this fecret fpring, this concealed Portreeve, who 
was in faft playing off the puppet mayor, and 
givmg efficacy to all his afts ? Is it poffible, too, 
that thofe whofe duty it was to direft the 
precept to the proper returning officer, and 
who conftantly direded it to the mayor, really 
meant to dircft it to this latent charafter ? 
Surely not. In 1754, the return is in the ufual 
form, but the Tquire, perhaps, juft broaching the 
idea of oppofition, but not fufficiently learned 
H3 to 
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to enter a formal proteft againft the mayor, piKi 
his name as Portreeve ; imagining that he there* 
by gave fome fort of efficacy to the return, the' 
he did not know precifely how. But what fmall 
reliance he placed on that new conftrudlion 
was fully apparent from his condudk in 17S4, 
when, having procured the return in favour of 
himfelf, which was executed by the Portreeve, 
he afterwards procures a fupplementary inftru- 
ment from the mayor, which he imagined 
would render it valid. — Mr. Graham having 
finiflied his repljl^, the committee took fortie 
time to deliberate ; when they reported, by theii!^ 
chairman, that they had decided, 

I ft. That the Portreeve is not the proper re^ 
turning officer for the borough of Oakhampton. 

2d, That the mayor is the proper returning 
officSr. By this decifipn, St. Ledger and Ladt 
broke being declared the fitting members, 

Mr. Partridge, 

On behalf of the unfuccefsful candidates, 
who now became petitioners, ftated, that tho* 
here was apparently a very large majority 
againft them (the numbers being for each of 
the fitting members 167 : for Townfon 98, An- 
derfon 97 : Majority againft Townfon 69, and 
againft Anderfon 68) ; ye: he tnifted he fliould be 

ablq 
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able (6 to reduce ic^ that the real majority would 
prove in favour of his clients. Befides four votes 
which he (hould be able to ftrike off the poll of 
his adverfaries^ and four others, which he (hould 
prove to have been unjuftly rejefted by the 
mayor, and which were tendered in favour of 
bis clients, there were 72 voters, againft whom 
he (hould bring fuch evidence', as he trufted, 
would (atisfy the committee that they had no 
freehold intereft in them, and claimed by con- 
veyances (if any fuch extft) made but a few weeks 
before the eledion, for the ^rpofes of multi- 
plying votes (a). — The circumfbmces attending 
their production, were thefe : — The eleftion oc- 
cupied two days ; during the firft day, a great 
ftruggle took place between the candidates, each 
party (briving to have a majority at the clofe of 
that day*s poll ; but not one of the feventy.two 
now objedted to was brought forward on that 
day. The run being pretty clofe, the gentlemen 
againft whom he appeared brought forward on 
the fecond day perfons perfedly new, not only 
to the borough of Oakhampton, but to the 
county of Devon, being coUedted from every 

(«) It was requefled by the Committee, and agreed by 
the counfel, that the queftion of the nominal freeholder^ 
ihould be difcuffi^d on both fides, and decided by the coiti» 
mittee, before the reft of the cafe was entered upon. 

H 4 quarter 
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quarter of the kingdom. A ilrong prefumption 
of the occafionality of thefe votes muil: arife from 
the conduft of the fame party in 1784, who, 
tho* then unfuccefsful, polled only feventecn free- 
holders, and did not pretend to offer one of 
that fpccies of voters which they now brought 
forward. Their condud at the prefent poll 
likewife (trengthens this fufpicion ; for if they 
were confcious of their validity, why did they 
«ot tender them on the fir ft day ? It was only 
when prdfled on the fecond day, that they, ha- 
zarded them. When the firft voter cf this 
clafs made his ap^arance, queftions were put to 
him as to his conveyance, and the confideration 
he had given forhikeftate. Being a perfon of 
fortune and diftindion, he was willing enough 
to anfwer all the queftions, till they preffed'upon 
his right of voting ; and then the ingenuity of 
counfd fuggefted, that he was not obliged to im- 
peach his francbife. The mayor, notwithftand- 
ing the arguments againft the vote, declared he 
had a good opinion of the vota:, and admitted 
him on the poll. In order that the commit- 
tee might comprehend the nature of this tranf- 
aftion, he begged leave to ftate, that there were 
two perfons of very great property in the bo- 
rough, peers of the realm, who, by a refolution 
of the Houfe of Commons, ought not to inter- 
fere in eleftions. He did not heifitate to pro- 
nounce 
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nounce the names of the Duke of Bedford and 
Earl Spencer, becaufe they would appear in 
evidence. About three months before tlie elec- 
tion, at the latter end of March, and after the 
borough had been canvafled, a variety of con-i- 
veyances were made by the noble Earl, of mi- 
nute efbites, for no equitable confideration, at a 
time when every body expedted the diiTolution 
of Parliament. Others, of a (imilar nature, were 
made by the noble Duke in April and May t 
and foihe by a gentleman of the name of Harris^ 
fo hti as the commencwient of June. For 
many of thefe conveyances, there was no confix 
deration at all paid ; for others, the confidera- 
tion was fo fmall as to be totally inadequate t9 
the grant : yet, under thefe circumftances, the 
other gentlemen muft contend, that fuch voters 
are to be admitted aad kept on the poll, as hna 
fide freeholders of the borough of Oakhamptoo. 
By the 7 and 8 of Wm. III. " All conveyances 
of any mefluages, lands, tenements, or here- 
ditaments, in any county, city, borough, 
town corporate, port or place, in order to 
multiply voices, or to fplit and divide the 
^ intereft in any houfes or lands among ferc- 
ral perfon? to enable them to vote at elec- 
tions of members to ferve in Parliament, are 
*^ declared to be void and of none effcft 

l[a) Chap. J 5. § 7, 

and 
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and that no more than one Jingle voUeJballbe 
admitted for one and the fame houfe^ or tene- 
ment.** Now applying this fcdion of the 
aft to tbofe noble perfonages who, a few months 
before the eledtion, were in pofleflion of the 
property conveyed ; does it not, both by its 
fpirit and its letter, declare thefe conveyances 
to be illegal and void ? but whatever effed they 
might have as to the parties contrafting, he 
fliould undoubtedly contend, that the poflef* 
fion of the eilate by a grantee, under thefe cir. 
cumftances, could not give him a tide to exer^ 
cifc the right of voting as attendant on it, if the 
pvrpofe of granting the eftate was to convey 
Aat right in a fraudulent and coUufive manner. 
If the committee were of that opinion, they 
could not decide that the fitting members were 
returned by the voice of die freemen and real 
freeholders of the boroiJgh, 

EviPENCE. 

William Brock faid, he was at the elec* 
lion ; it kfted two days : the fecond day's poll 
began about ten o'clock, -Before it began, a 
iHttnber of perfons appeared, feme on the Ta- 
viftock, and fome on the Exeter road; they 
were about o.ie hundred in number, and pa- 
i;^ded the ftreets in troops. He knew few of 
them perfonally, diough he Jiad lived in the 

town 
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town twenty-five years ; and, as believed, 
knew moft of the freemen and freeholders, 
iiaving attended many of the contefted elections, 
particularly thofe of 1 780 and 1 784. * 
THOMAsTANNERfaid,Thatduringthefirftday 
he took the poll in the Portreeve's court y on the 
Xccond day he was in the mayor's court, and took 
minutes of the queftions put to thofe difputed 
voters, and of their anfwers. Thirty-one pro- 
duced graiiu from Earl Spencer, moft of which 
were dated the 26th and 27th March, 1790. 
Twenty-one grants appeared to have been made 
by the Duke of Bedford and Mf. Palmer : the 
witnefs received a lift of them from the Duke*i 
fteward, to ferve as part of his nniinutes ; but cht 
lift not being fufficiently full, it wa6 completed 
by the witnefs. The fteward borrowed the lift 
afterwards, and left it with the Portreeve's 
counfcl. Bythefe minutes, infer alia^ it ap- 
peared, that Samuel Chub, of Taviftock, yco^ 
man, claimed to vote in right of conveyance 
from Richard Pakner, Efq. of the 28th and 
49th of April, 1790, of Bream's Miadow, in 
confideration of ^.250, Samuel Gary, of Ta- 
viftock, clqthier, had a grant from the Duke 
of Bedford, dated i ft and 2d June, 1790, of one- 
third of one-fixteenth of one fourth of 4 dwel- 
ling houfe, in confidcration of ^.20t ^ 

[The 
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[Tlic folbwing votes having been particularly 
i^fbified by both parties, I have felefVed the 
evidence given rcfpoding thejr declarations at 
the poll.] 

Rfii. Kingjcottj Efq. being aiked as to his qua- 
Sfication, faid. He claimed by pt^rchafe a te- 
nenient on Shob Hill, otherwife Shovell : the 
conveyftnce bore date the 31ft March, 1790; 
(be confideration was .24, and had been paid ; 
• ht had received no rent from his tenant. When 
he was qoeftioned as to the execution of the 
^eed, he referred to tlbe deed itfelf, and would 
anfwer no &rther que(tions. The mayor's an-^ 
lirer tb the objefbon made to Kingfcott's vote 
was, i have a ftrong opinion in favour of 

the vote :** but whether or not he had papen 
before him, and (poke of the opinion of coun^ 
fcl, the witnefs could not tell. 
- 'Hichari Preftdn, jun* faid. His conveyance 
was of the 24th and 25th of March, 1790, 
from Mrs. Honeycomb ; the premifes one- 
cighch oflPinkibam. On being ailbed as to 
the C0nfideration,~he at firft faid it was va-. 
imble ; afterwards, that it was ^^.50, and that 
tiie money had really been paid. 

Bsnry Beaufardy Surgeoii, claimed One-eighth 
of Batdes Bier, which he faid he had purchafed 

from 
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4«HI Mr^ lh^n\!^n TayiftQck> »t^o had hem 
in pofleffion of it for iizty years ; this valur 
I fs^ Tff^ ; ihf eQQQfi<ij9miQa £.z6f whkk ]bad 
hmn pMi* hg4 tfcceiyeii nQ tent; none 
ins due* Beii^ whfitbqr hst meant to n> 
Ifti9 tte pofii^n ? ^finmdindiea^rmai* 
rive. 

Arthur Trmaine, Efq. produced a convey- 
ance of Cannes tenement from liis fether^ dated 
the 4tli of May, 179^' the confideraaon, na* 
tural love and afieclion. On 4)6ing more ttii&lf 
^eftioned^ he faid^ ^ There is thedeed;'^ sati 
et6Ued to anfw^. 

folm J^hnftom faid^ He had a conveyance 
from Lord Spencer^ dated '^the 1 3th of AprH, 
1[79<99 of ilie George Inn ; the condderarion los. 

Hfiilum Giiiry had a conveyamie from Lord 
Spencer, dated die' 26th ^d i^th^of 'Msx(Si\ 
1790; the confideradon loi.; die premifeS| a 
moiety of a meadow in Park-lane. 

S^hirt Pepinl of' SomerTetfliire, claimed \sj^ 
grant from HeniyLuxoiore, one-dj^th of lime 
Ha^ ; dieconveyaace dated die 3 xfl of March^ 
1990 ; the coi^deration 

Gmgi B0fin claimed by grant from Mr, 
John Li)xmorey Keats Parks i the confideration 
^ht guineas^ the date the 30th of Mardx, 1 790^. 

fFtitim Paine, of Korthamptonihire, claimed 
to vote, in ef one-eigkdi of Jordan's 
Astt^ {ranted him by Lord Spencet, on the 

3oih 
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0oth - ud 3 1 ft "of Mar^b; 1 790 ; in omfidtnu 

cion<^ I05. 

. JiKoh Leader^ of Berkfbim^ tendered his vote 
in r^t of t nioicty of die Town MUlsi <x)n» 
veyed to him by Lord Spencer on the^j'oth 
and 31(1 <^ March^ 1790^; m confidcgradon o£ 

I OS, 

There wttre .fix voters, on whom the notice 
hereafter mentioned^ not proved to the fa^ 
txda£ticm, of the commiuee. As the declarat^ 
dons of thefe vofers are ftatedby Mr. Partridge 
in his reply^ I {hall content ipyfelf with ftating 
here the fubfta;nce of what one of thetp> viz. 
XQnkin, fsud conq^ng hi^ title* 

Tonkin. Gecurge^Bridg^iiiap, an attorney at 
Oakhampton^ dcclajred h^.was in fthe mayor's 
court wl^en X^nkin cMie to vote, but did not 
take minutes in writing, The voter was aiked. 
Whether he meant tq reconvcy the premiles ? to. 
which he replied, Not a| preffnt," Being de- 
£red to expl^n himfelf, h$.iaid,.Hewas not 
bound to anfwer die queftion. Mr, Tonkin had 
been in partneirlhipwith Mr.Prefton, firom whom 
he claimed ; and fome doubts being entertained. 
Whether the conlidcr^ion had been paid, the 
voter was interrogated on that head. He faid at. 
firft, it had been paid on account, but that no 
money afhiaUy pafled when the deed was exer 

Wted; 
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cuted ; but upon recolleAion, he faid, it was • 
aftually paid in town ; the confidcration was io^# 

The deeds of the feveral voters were then 
called for, in confequerice of a general notice 
from the agent for Andcrfon and Townfon to 
the agent for the other party, but the blank for 
tlie gent's namq, who .wa§ to. deliver the notice, 
not being filled up, it was objefted to as in- 
formal. The counfel for the petitioners then 
wilhed to prove, that the. perfon who delivered 
the notice had, at the fame time, mentioned 
the agent's name ; but this evidence was ob- 
jcfted to, becaufe its tendency was to fupply, 
by parole evidence, the defedl of a written in- 
ftrument, and was accordingly rejefted by the 
committee (a). 

The general notice having thus failed, per- 
fonal notices were proved upon the greateft 
number, though not all of the voters. One 
of thefe declared to the perfon ferving the no- 
tice, that he had fent his own deeds with thofe 
of feveral other voters to the Duke of Bedford's 
fteward in London foon after the eledion 

fVilliam Brock made his appearance a fecond 
time, and faid. That the petitioners canvafled 
the borough in February preceding the eledlion ; 

(a) On a fubfcqucnt day, the committee was moved to 
admit the paper fuch as tt was upon their minutes, but re- 
fylvcd that it fliould not be adnxitted. 

thero 
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there was a rumour of the diflbludon of parlia-- 
ment at diat time. On his crofs examination^ he 
Ikid, Though he had known the borough twen- 
ty-five years, he had never feen Anderfon and 
Townfon before, nor ever heard that they had 
any property in the borough. Mr. Ridiard 
Hole, and the Rev. Mr. Hde, have property^ 
there ; one, or both of them canvafled with the 
petitioners, who lodged at the 'fquire's houfe. 
The Rev. Mr. Hole made a fpeech,* and faid^ 
They were worthy men, and would do good to 
the boroiigh ; he underftood they would pro- 
mote bis good, as they would that of the world 
in general. On a lecond examination he faid^ 
St. Ledger and Ladbroke were equally Aran* 
gers to him, and he thought they entertained 
equal good-will to the borough. The evidence 
againft this clafs of voters being finiihed, 

Mr. Fenshawe 

Proceeded to argue, that thofc convey- 
ances were occaGonal, and as occafional, were 
fraudulent ; and being occafional and frau- 
dulent, were void both by the common 
Jlaw and ftatute. When he ufed the word 
fraudulent, he hoped the committee would 
underftand, that he did not mean to reproach 
the noble pcrfonages concerned in the tranfac- 
cion, with any immoral or diflionorable motive, 
but merely to fay, that they had a fecret and 

indireft 
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indirect objeft in view, which the law repro- 
bated, and which was called in the books, a 
legal fraud. The law rtiuft naturally depend 
upon the fafts, and the flfti in evidence, frdm 
which the intention of the parties muft be col- 
lefted, clearly flieW, that thefe conveyances 
were a contrivance of four perfons of landed 
property in the neighbourhood, to prejudice 
the right of eleftion of the ancient voters of the 
borough. It appears, that a rumour of the dif- , 
folution of parliament commenced in Feb. 1 790^ 
foon after which, Meflrs. Townfon and Ah- 
dcrfon canvafled the borough ; no time was to 
be loft ; a great number of conveyances were 
immediately parcelled out to a variety of per- 
fons, ftrangers to One another, and fttaftgers to 
the boroughi Others were diftributed in April ^ 
tod the diflblution of parlitoent being pro- 
trafted fo late as June, contrary to the general 
cxpeAatiort, fome were made a few days before 
the^leftion. Thefe perfons unknown, as they 
were to one another, arfe found at the eledion, 
CoUefted in a body, evidently for the purpofe 
of fupporting thofe candidates who Ihould b^ 
efpoufed by the party from whom they derived 
their votes. They were not, however, brought 
forward till the laft day ; for there being a real 
landed intereft in the borough^ the committee 
will naturally fuppofe, that there muft have t cen 
» jcaloufy bet^^een that intereft and thefe men 

I of 
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of ftraw, or faggots, as they have been called, 
and that it was pnident not to bring thefe for- 
ward till their appearance was required by the 
moft urgent nccdfity. They come at kft, 1k)w- 
ever, with their conveyances in their pockets ; 
a few queftions arc afked, but they refufe to an- 
fwer> when thofe queftions prefs on their right 
to vote, as if confcious to themfeives that that 
right would not bear to be lifted. After the 
election was over, in purfuance of the fcherae, 
it is in evidence, that an application was made by 
the fteward of a noble Lord for fomc of the 
conveyaAces vo be returned.- Ex pede hercuUmm. 
Will not the <;ommittee prefume, that the fame 
circumftance took place with refped to the other 
YOten of the fan^ defcription ? Thofe belonging 
to the noble Earl and Mr. Palmer are firft pro- 
duced; then thofe in the intereft of the nobk 
Duke ; Mr.. Harris's bring up the rear. ThcM? 
arc two alio of Mr. L.uxmore, a member of 
a family> which, though di\dded, is refpe£fcable,r 
andpoffeffesthcgreateft intcreft in the borough; 
their grantees relide at a diftance, and the con- 
veyances are dated in March. He did not mean 
to perplex the committee with obfervati6ns Oja 
each particular cafe ; but it was obfervable ia 
general, that thole who are meaaeft in their cir- 
cumftanccsgivc die largeft confidccations ; whicb 
iumiihcd a ftrong prei'umption, duit thofe con- 

coniiderationfir 
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fid£riatiQii3 wmre never paid, or that they were 
ineaoc to operate as an inducement to reconvey^. 
Thia obfervation is applicable to the one-third 
of onc-JSxtccnth of one-fourth of a hotife, which 
is a hundred and nincty-fecdnd parr, and is pur* 
chaicd by a country laylor for^izo; fothat, at 
that ratc^ a fingldhoofe in Oakhampton muft be 
fiippofed to be worth^f .3840. On the other hand^ 
where die grantees are perfons of diftinftion, the 
confiderations sMre fmall; for this obvious rtafon^ 
that whete a man^s honor can be truftcd, there is a 
fufficieht tie upon him, and the confideration need 
only be adapted to Teeming propriety* The pre^ 
fumption, therefore, he fliould contend to be, that 1 
the(e.conveyances were to be returned ; and this 
{>refttmpdon is corroborated by an overt adl of 
one of the voters who aftually returned his deeds 
.with thofe of feveral others ; and which fully 
irarrants a conclufion, that there Was not that 
fubfiantial ownetlhip and pfbperty conveyed 
Which is required by the law to fupport a vote* 
The tranfadions wer6 colourable and (iditious, 
liot iubftantial and rfol; this prefumption is 
ffirll firther ftrfengthened by thc?ir rcfufel to pro- 
duce the deeds; and though the notice to that 
purpofe was dcfeftive in point of form, the com- 
mittee will fee the general concerted fcheitie, and 
• will be fenfible that that dcfeft may be turned 
g;reatly tQ their advantage, as they may pro- 
- I a ducc 
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duce particular deeds in fupport of cafes that 
are exceptions from the general conclufion. 
It is obvious that deeds can only be concealed 
for the purpofe of excluding farther enquiry. 
Thefe being the fads, and the plain con- 
dufions to be drawn from them, the law is 
next to be confidered. In Co. Lit t. ^^y.a.h 

Covin is defined to be a fecret aflbnc deter- 
mined in the hearts of two or more, to the de« 
frauding or prejudice of another,'' and vitiates 
every ad where it can be proved. He gives 
examples, and clearly proves this to be the doc- 
trine of the common law. So here there was a 
covin to defeat the right of eleftion of the an^ 
cient voters. The fame writer, page 290. a. 
terms the ilatute of the 13th of Eliz. ch. 5, 
againft fraudulent infeoffments, " a right pro^ 

Jitable fiatute^^ and obferves, that it is but a 
declaratory ad, enforcing the common kw 
which fubftiled before the flatute. It is alfo a 
well known maxim of law, that (latutes againft 
fraud are to be confbrued in fuch a way as to 
remedy the evil they are defigned to check. 
Where a penalty attaches on the perfon> the 
conftruftion is flrid ; but where the operation is 
merely to avoid a fraudulent contrad, the con- 
ilrudion (hould be liberal. Hobart,p. 72, preves, 
that where a feoffment is fraudulent, the feoffor 
dill remains feil^d* So here, though the deeds 

were 
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frerc cxccuied, the proprietors of the lands and 
tenements ftill remain feifed ; the voters there- 
fore were never feifed. In proportion as com- 
merce increafed, the laws grew more and more 
fcvere againft fraud. In the bankrupt laws, 
every conveyance in contemplation of bank- 
niptcy, however feiriy the perfon acquiring the 
property may have afted, is declared to be void ; 
becaufe it is prefumed to be made fraudulently 
to evade the law. What exception then can 
there be in favour of a fraud to transfer the pri- 
vilege of voting for members of parliament, 
who when onae there, become the reprefentatives 
of the nation. He laid it down as a general 
principle, that all afts of parliament againft 
fraud are not merely bindmg as afts of parlia- 
ment, but are declaratory of the common law, 
which is faid to abhor every fpecies of fraud. 
And though it may be faid, that the Durham 
and fplitting afts are enaftive in thofe particu- 
lar cafes only, the true nature of fuch ftatutes, 
and which reconciles them with the dodtrine of 
the conunon law againft fraud in all the books, 
is that they make particular adls conclufive evi- 
dence of fraud, which would have been frau- 
dulent before, if the intention had been fuffi- 
ciendy proved. It may perhaps be faid, that 
there are dediions againft this argument ; and 
that in thecaTe of Downton and tther boroughs, 
J 3 fimilar 



ii8 CASE II, 

fimilar conveyance^ of burgages, were held ftt 
be good. But it is enough to fay, that the te^ 
nurc here is not burgage but freehold; an4 
without queftioning the decifions of committees^ 
all the arguments that were ufed ag^nft thofe 
decifions apply in a ftronger manner here, 
which is acknowledged by the aiTent of the 
refpeftable gentlemen who argu^ thofe cafes 
on the fuccefsful fide. Expreffio unius exclu^ 
fio altertus. If they had entertained a thought 
that their pofition was applicable to all firce. 
holders, they would not have confined their 
jirguments to the particular cafe of burgage te- 
nures. On this occafion he begged leave to 
quote the words of a very great authority {a) as 
diftinguifhing the cafe of burgages from free-! 
holds, though ftridtly applicable to another part 
of the ifland. " I know (fays the noble Lord) 
that the Houfe of Commons is a competent 
court to decide upon all queftions of the elec- 
tion of its own members ; and I know, there 
" ftand upon its journals various decifions fup- 
porting burgage tenures, which I do not 
" mean to impeach, or throw the fmalleft re- 
fleftion upon. There is a latitude and a fop 
vercign power which belongs to the Houfe 
of Commons^ and which perhaps ought not 

(4) The I-oPd Chancellor, ^ 3 Lud. 377-8/ . 

to 
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to bind itfelf by thofc narrow rules a court o^ 
juftice ftiould go by. If the title to a feat in 
parliament bad been in England (as now in 
Scotland) referred to the decifion of a court 
of juftice, we might venture to guefs^ that 
a gentleman coxild not have been at liberty to 
fend his fteward with ten or a dozen parchments 
to be diftributcd among as many voters round 
a green table, and then picked up after the 
eledtioii was over. 1 believe that could not 
have happened." The fame reafons apply with 
equal force to fimilar conveyances of freehold 
eftates in this part of the ifland. To add the 
words of the fame noble Lord ; " How flender 
" foever the beneficial intereft may be that is 
taken by the conveyance, it mufl: be taken 
bona fide f and muft be the abfolute property 
<^ of perfons pretending to a property in it." 
The conveyances againfl: which he argued, were 
not fuch bona fidei tranfadions ; nor did the 
doftrine of burgage tenures apply to them. It 
therefore was optional with the committee, 
Whether, by their decifion, they would efta- 
blifli a precedent to reftrain fraud in fuch 
conveyances, or one to countenance and ex- 
tend it. 

Mr. Graham 

Now opened his cafe in defence of this clafs 
of voters^ and faid. That as the gentlemen on 
1 4 the 
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the other fide had challenged him to the dlf- 
cuffion of a general queftion, it was neceflary 
that queftion (hould be accurately ftated ; for 
though many of the arguments adduced might 
have weighty as they frequently have in popular 
affemblies, they could have little influence on 
the enlightened underftanding of the com- 
mittee, who would dilmifs from their memory 
the term faggots, as fit only to kindle the pre- 
judices of eledioneering faction. His learned 
friend who preceded him, had dwelt much on 
the fuppofed fraudulent intentions of the par- 
ties at the time when thofc conveyances were 
made ; which argument he built upon the fadls 
relating to one particular voter ; but from which 
he drew a prefumption which he emended to 
feventy-two others. The committee, however, 
vrould recolleft, that the eleftion was oyer in 
July, and that the deeds referred to were not 
returned till December, and then for aught ap- 
pearing, probably returned to Harrifon to have 
an opportunity of defending that very vote be- 
fpre the committee. His learned friend, Mr. 
Fanfliawe, dwelt much on the third of the 
fixteenth of a fourth. But though the law, 
as he was ready to admit, might have been 
miftaken in that inftance, it would be ab- 
furd IQ involve, in the decifion of that cafe, 
other freeholds which had been properly gri^qted. 
yhc general queftion then is, Whether perfona 

who 
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who have freehold landed property in the bo- 
rough^ cannot legally ponvcy that property to 
others a (hort time before the eledfa'on ; for if a 
legal freehold pafTed to the grantees, they have 
unqueftionably a right to voce by the conftitu- 
tion of the borough. The objeftions to the legali- 
ty of thefe conveyances feem to be, ift. That they 
are void from fraud at common law, and parti- 
cularly the common law of parliament. 2dly, 
That they are void under that peculiar head of 
the common law which relates to occafionality. 
And, 3dly, That they are void by the aft of 
Will. III. againft iplitting tenements. As to 
the paffages which have been cited from Co. Utt^ 
there can be no doubt that covin and fraud are 
never allowed to injure a third perfon. He 
would willingly likewife admit the falutary ef« 
feds of the flatute of Elizabeth againft fraudu- 
lent feoffments ; but by ftrid analogy to that 
aft, it (hould be argued, that the conveyances 
were void, as againft the creditors of the noble 
Lords concerned; which was fo far from be- 
ing the cafe, that Lord Mansfield expjrefsly 
held, that die affignees of a perfon who had In* 
&2L ftock given him merely to vote, were entitled 
to the property (j). Nor can it be contended, 
that the grantees themfelves have not the bcne- 

{a) Nightingaly v. Devifmes, 5 Bur* 2589. In this cafe 
liowevery the quedion was between thegiantee and grantor, 
imd not between the grantee and creditors of the grantor. 

ficial 
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^ v^^^^- Suppofing 

• iA'bTieii ts, what anfwer could 
" ^ " ^. ^- cxiion of the deeds ? Could 
> ' J/ ic U their property ? could they 
" * *i,cnr act of dominion over it ? If 
" jtf .vauaon law-doftrine, are there any 
^^sle^ldic^: it in the law of parliament ? 
ul was faid on this head in the cafe of 
though the grcateft induflry and in- 
were excricd. Will the gentlemen 
^ U}f tl^3.t there is an equitable claim open 
j^il the grantees ? Suppofe a bill was to be 
ijj^j, and the grantor were to ftate that he had 
f;?venanted that the eftatc fliould be reconveyed, 
nhich by the bye he could not do ; but fuppo- 
fing it were poffible for hipi to dlfguife this 
prayer in fuch a manner as that the court fliould 
jeccive it, the court would undoubtedly fay, 
the grantee had right to keep the eftate if he 
chofe. Courts of law cannot take notice of ho- 
norary engagements ; which is proved by the 
conftruction of the adt relating to tlie qualifica- 
tions of members of parliament ; for where a 
flridlly legal qualification is given, though at- 
tended by an honorary agreement, this objection 
was never taken if the member could reconcile 
the oath to his confcience ; for the ad relates 
only to formal covenants to reconvey. 

Much 
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Much had likewife been faid^ on the (ubje6k . 
of occafionality^ which had frequently been 
rung in the ears of committees for thefe laft fifceeii 
years ; but whicb he never had the good fortun^ 
to hear defined. If he were allowed to draw 
a: genen^ principle from particular Sx&s, he 
fiiould fay that occafionality is frequently allow* 
^ by the law of Parliament. If 9 perfon want3 
a vote in 4 particular county, provided he pur« 
. chafes land, and po(refie3 it for twelve months^ 
his vQte is good, though the land were purcha-r 
fed onif for the purpofe of voting. Again : a 
fnan may be notorioufly poor, he may be re^ 
duced to the moft miferable fHte of indigence } 
yet, if he refufes parifli relief for a year (in 
London for two years) though he has refrained 
for that exprefs purpofe, he has a right to lay— « 
I have been miferable, I am. dependent, but: 
you muft receive my vote. — The legiflature ha$ 
therefore been obliged to interfere in particular 
inftancesy and to draw the line. As to free-v 
holders iii coundes, it has been faid, ihey (hall be 
admitted to vote after a year's poflefiion, taking 
an oath of their title. Rent-charges are required' 
to have been regiftered twelve months ; and an 
oath pf pofleffion, during that time, is fuper- 
added. The next topic of occafionality that 
occurs is honorary freemen. In the Durham 
Qt&:f an infinite abufe was obferv&ble. The 

Houfe 
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Houfe of' Commons accordingly came to a re- 
ibiurion on the fubjed: ; but they felt their 
weaknefs to remedy the evil. They ftate them 
in the refolution to be freemen or pretended 
freemen. The legiflature was obliged to inter- 
fere ; but, after all, the Durham aft omits thofe 
who have inchoate rights, and who certainly 
come under the idea of occafionality, when, af- 
ter an abfence of twenty years, they take up their 
j&eedom on the eve of an eleftipn, to ferve a par- 
ticular candidate. The fpirit and intention of 
the law was, to provide, that perfons canvaffing 
a borough fhould be able to afcercain what was 
the number of its voters, and not to be oppref. 
fed by multitudes at the poll, who, till that 
took place, were never heard of ; but that evil 
cannot properly be complained of in boroughs 
where freehold intereft gives a right to vote, be- 
caufe it is notorious to whom the land belongS|^ 
and every candidate has, as it were, notice of 
the oppofition he may expeft, if he oppofes the 
local intereft of the place. Accordingly, the 
IcgifUture has tacitly fanftioned this conftnic* 
tion of the right, by the 26 Geo. III. which re- 
quires fix months pofleflion in houfeholders, pot- 
i^-allcrs, and certain other defcriptions of voters; 
but ir» totally filcnt as to any length of pofleffion 
of freehold property. The committee would 
perceive, that he meant to contend, tliat fre^ 

hold 
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hold boroughs did not come under the defcrip^^' 
tion of any of thofe cafes bf occafionality, whidi^ 
at difierent times^ had required the interference. 
q{ the legiilature ; and though he would admit 
that the fplitting ad, as it is called, of the 7 and 8 
IFm. J II. would apply to fome of the votes ten- 
dered for his clients in right of tenements, yet 
he trufted there (lilt would bea majority of legal 
freeholders in their "favour. He meant to affcrt, 
that at this prefent time the borough paniook 
ftrongly of the .nature of burgage tenure, 
which there was inconteftable proof that it was 
formerly holden, in the feoffments and grants 
of Baldwin the Vifcount, and of Robert de 
Courtney ; for Litdeton defines a burgage- 
tenut^ to be when land is holden of a lord pay- 
ing a certain rent. If, therefore, it would have 
been competent for the owners of this. burgage 
property, to have adted as they have now dohc^ 
in the reign of Edward II. what has occurred 
10 alter that right ? — Neither the ad of Wm HI. 
nor the law of occafionality can be quoted, as 
they are not pretended to extend to burgage te- 
nures.~The office of Portreeve fell into difufe; 
the rents grew infignificant, the difttndive marks 
of the burgages were forgotten ; but the nature 
of the freehold prop^ny, and the rights at- 
tendant on it in this borough, dill remained 
tt^ fame. Here indeed he was aware it. may 

be 
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%e faid^ that burgages were origioally defi« 
she in iiiunbef, snd from dieir nature^ can^* 
not hd divided^ which was the reaibn: why they 
were faid not to come within the aft ofWiV^ixtiy 
die objed of which is to prevent the fphtting (A 
tenements; but the committee will rtcbliefti 
chat in (ome refpeds at leaft, the analogy boldi^' 
iVny number of burgages nuy center in one 
perfon, and be doled out by him 't6 others. 
So freeholds may, by defeencJunongft co^tiee^ 
ners, and other operations of hiw^ be fo divided Hi 
to encreafe the votes in x borough to ^whtt hf§ 
friends might deem an inconvenient number } 
but it never could be contended that dko ope- 
tation of the law itfelf could be deftrudive of 
f hofe rights which it meant to tranfmit ; which, 
liowever, would be the cafe, if the ftatute of 
William attached upon aU fubdivifions of free- 
hold property. Again : For the fame reafons 
that freeholds mufl admit of fubdivifions^ be 
ihould contend diat^ if many of thefe fubcKyi' 
fions happened to center in one perfon, they 
might be diverged by him to oth^ets, a^ othef- 
wile the operation of the law might be- to de« 
ftroy entifely the poffibility of a popular clc?aion^ 
So that the evil here comj^ned of would not 
be completdy remedied, even if that ftatute 
were held to apply to freehold boroughs. 
The friends of has clients had not therefore 

trefpafied 
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trcfpaffed on the ad of William III. ^Vhich id# 
lows 6nlj one voice for one tenement, when 
they merely reftortd to ancicht tenements, or; 
parts of ancient tenements, which exifted fepa*. 
rately anterior ta that aft, a right which formerly 
belonged to them. Great part of his evidoice 
(hould tend to eftablifh the point, that thefe ic* 
nement^ were divided before that aft pafled ; 
and they would therefore come under the prin- 
ciple adopted in the difcuflion of burgage te- 
iiwes, na^nely, that the l^flature,had not taddy 
omitted, but had exprefsly fanftioned their le^ 
gality , wiiely coafidoring that , in a government like 
this, there ought to be a mixture of ariftocra.-- 
tic power with democracy. • As to the very higb 
Qpini<Hi quoted (a), the committee would re«< 
coUeft, that it was an opinion delivered on a 
point of Scorch law ; and that the noble Lord 
confidered himfelf as fitting in the Court of Srf- 
fion. Neyerthelefs, he admits the dodlrine of 
burgage tenures, as being the fettled law <rf 
parliament, by which the Houfe of Commons is 
^ govern itfelf, and which ought by analogy anrf 
reafon to extend to the cafe of freehold proper-r 
ly in this borough, which was undoubtedly in 
former times holden by that tenure, and which^ 
though it has bit fome of its charoftcrifkic nuu'ks, 

(a) Lord Chancellor^ in Elphmftone^s cafe. 
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Kill partakes of its original nature. Nor he) 
much afraid of the argument which had beeii 
built on the backwardnefs (hewn in producing 
thcfe voters at the poll ; for that moft probably 
originated from the fame delicacy which, in cor- 
porate boroughs, prompts a candidate to re- 
frain as long as he can from polling honorary 
freemen, bccaufe he is fenfible fuch a ftep hurts 
the favorite prejudices of the eledors, and may 
frequently be attended with perfonal danger; 
which nothing but ncceflity will make him pro* 
voke. In 1784, their affiflance was not re- 
quired, as the local intereft triumphed by re- 
training the freedom to the cldeft fons of free- 
men ; but at a previous eleQ;ion in 1734, when 
riie contending panics were nearly balanced, 
fimilar votes to thofc under difcuffion, were ten- 
dered and received. 

Should he, however, be unfuccefsful in efta- 
blifhing the propofition he had the honour to 
contend for ; ftill he begged to lay his finger 
on certain parts of the cafe for the petitioners, 
in which they had failed of that correft proof 
which the committee would require. It is an 
univerfal Inaxim of law, that no man's titte 
ought to be impeached without giving him an 
opportunity of defending it ; and for that pur- 
pofe, regular notice is required to be given to 
an eleftor,' that he may produce his deeds be- 
fore 
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fore evidence of their contents can be given ; v 
but the general notice on the agent to produce 
deeds, &c. was defective, and. his learned 
friends on the other fide Teemed fenfible that it 
was then incumbent on them to prove particu- 
lar notices ferved on the individual voters.— 
There were however fix or feven inftances, in 
which they had failed, which he mentioned by 
name ; and there were as many other perfons 
who, from the account they themfelvcs gave of 
their titles at the poll, and which was all theii 
adverfaries had to rely on, proved, that they 
were bona fide in pofifefiSon of fuch property, as 
gave them unexceptionable votes, in as much as 
they had paid the confideration mentioned in the 
deeds, and intended to retain the purchafe.— 
Thefe (at lead) of the feventy-two, he trufted, 
the committee would fufier to remain on the 
poll. 

Evidence for St. Ledger and Ladbroke* 

In the courfe of the evidence, a copy of the 
poll of 1734, indorfed by the town-clerk, Mn 
John Luxmore, the Yquire, was produced from 
the corporation-cheft ; and after argument re- 
ceived by the committee. The names of fix per- 
fons were read who appeared by this poll to 
have voted ; but the capacity in which they 
voted did not appear. Evidence was then of- 
K fercd 
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At^w tiiAC they were freeholders; but 
:w ^ ouQid for Anderfon and Townibn 
, .>>.ci;c ti>» on the ground .that they had not 
Lxca ^Kiiuitted to fuppiy the dcfcftive notice to 
[uovluce the deeds of the voters, by extrinfic 
iTvidence ; but after argument, the conunittee 
determined, that evidence of a voter's having free- 
hold property y though he does not appear by the 
poll Jo have voted as a freeholder y is admiJShle. In 
confequence of this determination, old convey- 
ances were produced to thefe voters from a Mr* 
Taylor. Some of the eftates conve}-ed were 
moieties of tenements, which hod been antiendy 
(b divided ; all of them were conveyed a (hoct 
time before the eledion, particularly the con^ 
veyance to the Rev. Charles Taylor was dated 
nth September, 1733. The Poll was taken 
on the 29ih April, 1734. Mr. Partridge, in a 
fubfequent ftage of the caiife, admitted chat 
thefe names were not to be found in the corpora- 
tion-books, in which the admi(&ons of freemen 
were entered ; but to rebut the conclufion, that 
they were not on that account freemen, he, aftrt 
a fearch, read an entry from the fame book, 
of the 24th of November 1676 ; by which it 
appeared, thai fix pcr^on^ nominatim were ad- 
mitted freemen, with thirteen others who were 
not named ; but it was argued, that as the elec- 
tion in 1734 was fifty-eight years afterwards, 

ir 
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it was not probable^ that the voters who had 
conveyances from Mr. Taylor Ihould be any 
of thefe thirteeh. And it was feid by the coun- 
fel for di^ fitting members^ that the election of 
t734» was the dnly inftance when the local id^ 
tereft of the borough was fo equally divided as 
to make the produAion of thefe votes neceflary. ' 
The cftates conveyed by thefe deeds were proved 
to be now in the poffeffion of Mr. Jolin Lux- 
hK)re, of Fjur-place, the father of ihc mayon 
*rhe evidence given to fupport the votes bbjc6ted 
to oil the pr^ient poll, was as follows : 

It was proved that Tremaine, tb^iather of the 
voter of that namej had voted for the fame pro- 
))erty in 1784 : He never was a freeman; and 
he had pofleifed Canh's tenement for many 
years-"^ long as the wimefs coUld reitiemben 

To prove Jobnjlone's title to the George Inii, 
Dr. Luxnlore was called, and Ikid he was tenant 
of the George, and paid his rent to Lord Spen- 
cer's fteward : it Is a diftinft tenement. Being 
afked, in his crofs examination, when he paid 
his rent lad ? he faid, it was the geAeral cuftom 
€0 pay yearly at Michaelmas : he had not paid 
his laft year's rent ; nor had it been demanded : 
he accounts with his brother, who is fteward to 
Lord Spencer ; but was ignofant that his Lord- 
Ihip had pirted with his property. 

K a to 
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To prove that Gearys tenement did not come 
within the fplitting aA, Mr. Luxmore iaid, 
that he had received rent for the moiety of the 
meadow, on Lord Spencer's account, from the 
tenant. It was paid annually at Michaelmas ; 
but the witnefs left the country before laflt 
Micliaclnias. He did not know Geary the 
grantee. 

As to Robert PepttCs vote, the fame witnefs 
.faid, that one-eighth of I iime Haze belonged to 
hb father ; a fine was levied on it in the reign 
of Queen. Anne: but, on 1)^ crofs examination, 
he feemed t<^ admit that there was a reconvey- 
ance in September to his father, though he af* 
terwards explained that he could not be certain 
of this ; and that his fether, who was in poffef- 
fion, might be tenant under the grantee. 

Dr. Luxmore feid, he holds Jordan's Ball of 
fcveral proprietors ; one-eighth he rents of Lord 
Spencer. On his crofs examination, he faid, 
he did not know whether he was liable to Lord 
Spencer for the laft year's rent or not ; he had 
no notice that Lord Spencer had parted with his 
one-eighth to Falnej who claimed to vote for it. 

Mr. Luxmore faid, he had received rent for 
Lord Spencer fix months ago for one-half of the 
town-mills, fince granted to Leader. The rent 
was about two or three pounds per annum. 



1 
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Mr. Dampier, 
Infiimming up this part of the cafe, obferyed. 
That out of the feventy-two votes objcdted to, 
fix (namely, Tonkin, Cains, Manly, Popple, 
Beard, and Stokes) ought to be Excepted, as 
no admiffible evidence had been given with 
refpeft to any of their deeds; the notice at- 
tempted to be proved for the produdion of deeds 
having completely failed as to them. He con- 
tended, that parole evidence of their deeds was' 
only fuffered to be given under the fubfequent 
condition that noflce was to be proved ; 
which having failed, the parole el^ence ought 
to be fejefted ; as otherwife the rights of the 
voters were impeached without giving them an 
opportunity of defence. If the committee Ihould 
be of this opinion, the objedionable votes would' 
be reduced to fixty-fix, againft whom it would 
hardly be urged, as a ferious objeftion, that 
they paraded in a body (which was very com- 
monly done by electors in the fame intereft) or 
that they came by a panicular road. They had 
feverally produced conveyances to fubftantiate 
their rights to their freehold property, and he 
only claimed for them the benefit of an argu* 
ment ufed in favour of the Portreeve in the r ft 
ftage of this bufinefs, that fraud was never to be 
prefumed, but ought to be evinced by the 
cleareft and moft unqueftionable proof. Con- 
K 3 fiderable 
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fiderable ftrefs had been hid on the novelty of 
the pradice; an otyedion which was fully an* 
fwered^ by (hewing, that in the year 1734, the 
only conteft which reqinred the introduftion of 
voters not sefident in the place^ the numbers 
on the poll exceeded the number of freemen ; 
that there were conveyances to feveral perfoi^ of 
the fame name with voters on the poll afliort 
time before the elc&ion^^ and that thofe perfens 
do not appear to have been admitted freemen. 
He would leave the condufion to be drawn by 
the committee. Whether dley did not vote in 
right of the |||h>perty conveyed by thofe deeds } 
So fenfible were his adverfaries of the difficulty 
of maintaining that thefe conveyances were firau« 
4ulent In the common acceptation of the word, 
that theydropt that p<Hnt,and reftedtheargiiment 
on their occafionalicy; which, they maintained, 
came under the definition of fraud in a legll fenfe. 
To make this dodrine reconcileable with (bme 
very fevere ftatutes againftoccafionality,they were 
obliged to contend, that thofe ftatutes were 
merely in affirmance of the common law. But 
no fuch poiition was to be coUeded from the 
words of the ftatutes thcmfelves ; and if it were 
(q, the legiflature had given itfelf much trouble 
T9 fandion occafionality and fraud, which 
miifl be taken as fynonimous, after a lapfe of 
fuf months, in fome cafes, and twelve months in 

others j 
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others ; when thcy^ by the common law^ would 
have bcca punifhcd wherever they were found. 
The only do6brine on which they could fairly rely, 
was that of the ftatute 7 and 8 Will. III. called 
the Splitting A£t; but he did not expert to hear 
that die words of this ftatute were to be taken in 
their literal import ; for in that cafe no landed 
proprietor could fell any part of his eftate^ as 
the confequence muft tend to multiply votes. 
On the contrary, the ftatute required a ftiift 
interpretation, becaufe it would otherwifc check - 
the free alienation^of property fo eiTcntial in 
every commercial country. And i^ippofing par- 
liaments to be triennial, as they wm at the time 
the law pafled, and all conveyances within a cer- 
tain time of an ele&ion to be void, there would 
be but a very ftiort period of intercalation^ as it 
were, for fuch tranfadions^ which ought, as of 
old, to be proclaimed by found of trumpet. 
If fuch conveyances were to be deemed frau- 
dulent, how great would be the hardftiip of 
perfons claiming under them by bond fide pur« 
chafe ; for after ten years pofleflion they might 
have their title queftioned, becaufe the vendor 
acquired it a ftiort time before an elcftion, pa- 
raded the ftreets with his friends, and hap- 
pened unfortunately for thofe who claimed under 
him to vote for the original proprietor. Com- 
mittees, therefore, wifely ruled, that the a£t 
K 4 related 
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related only to the fpjitting of houfcs, in order 
€o give two votes for the fame tenement, when 
they decided that it did not apply to burgages, 
which are one fpeciesof freehold property. And 
though the gentlemen on the other fide meet 
this argunacnt, by faying, that the reafon of the 
decifion was, that burgages from their nature 
cannot be fplit; yet they did not feem aware 
that in another view the argument was in his 
favour, as thofe freeholds came more pointedly 
under the doftrine of occiafionality being gene- 
rally conveyed the moment before an eleAion, 
than thofe . vjpich the prefent committee were to 
decide uponi 'and which were conveyed many 
months before the diffolution of parliament: 
He might dwell with great propriety on the fi- 
milarity which this borough bore to thofe where 
burgage tenure prevailed, and that a much 
fmaller number of freeholds had been conveyed 
than the ancient burgage poffeffionsof the phcp ; 
but he trufted, that in a queftion of this general 
nat4re, which would afFedt one-eighth of the bo- 
roughs in the kingdom where freeholds gave the 
right of voting, the committee would not be 
difpofed to clog the ahenation of property, and 
would confider that as it was near a century 
fince the aft of William paffed, the evil com- 
plained of, if it ever exifted,had not grown fo rife 
as to require a fecond interference of the legif- 

laturc. 
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lature. As he tbougllt it unfair that the pre* 
fumpdon which Mr. Fanfliawe had drawn from 
the conduft of one voter who had returned his 
deeds (hould be extended to lixty-fix independ- 
cnt pcrfons, be would (hortly ftate the cafes of 
four votefs, who appeared from the very evi- 
dence brought againft them to have unqueftion- 
able freeholds ; thefe were. Tonkin, Kingfcott, 
Prefton, and Beauford, 

As to Tonkin, there was a fair ground to doubt 
whether the 'evidence of Bridgeman could be 
correft, as he (poke from memory withotit 
notes ; but even by his evrdencc it was proved 
that the voter declared he did n6t mean to re- 
convey his property ; that he had his freehold 
- from his partner, and the partnerlhip being dif- 
folved, and accounts between them fettled, the 
payment of the purchafe- money muft neceflarily 
have been included. 

What Kingfcott is faid to have declared at the 
poll, liko;^ eftablifhed his vote ; he faid he 
had paid the conlideration, which was £.2^ ; 
and whether he had or had not received rent, 
was immaterial as to his title. 

Prefton declared the fame. * 

Beauford*s cafe was ftronger ; for he had paid 
£.i6 as a confideration, no rent was due ; and he 
declared that he meant to retain poffeffion. It 
was Hkewifc proved, that the grantor had en- 
joyed 
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jpycd tke t&Blt for fixty fears. There were fix 
others, who, if fraud was riot to be preflimed 
againft thera^ were likewife in pofleffion of legal 
freeholds, on which the aft of William could not 
attach. Tremaine had a g^aat from his father 
wlio had an indifputed freehold ; the confidera- 
don of the grant was natural love and affedion ; 
which would not be denied to be a legal confi* 
deration againft all but the father's creditors* 
-^Jobnfione claimed an entire tenement, the 
* George Inn. Gearj had a moiety of a tene* 
snoity which had been long divided ; and for 
which Lord Spencer, the grantor, was proved 
to have received rent. Robert Pepin had like^ 
wife an entire eighth of Lime Haze; which was 
proved to be an ancient freehold by a fine.. And 
the entirety of Faine*s and Z^^^i^r's tenements 
had likewife been afcertained. Independently, 
therefore, of the fix voters, who had no notice 
whatever that their deeds would be required, 
he trufted thefe ten perfons had eftabliihed a 
fufficicnt title to the eftates, in right of which 
they claimed to vote, unlefs the committee were 
prepared to fay, that no conveyance of a free- 
hold within three months of aneleftion fliall be 
valid. 

Mr. Partridge, 

In reply, faid, that his friends on the 
other fide had, in the firfl: place, refifted the 

legal 
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legal doctrine, which he had applied equally to 
all the feventy-two v ners in queftion ; and in 
cafe that fliould be decided againft them, they 
had, 2dly, relied on the panicular fituation of 
fix individuals, againft whom they fay no evi- 
dence whatever has been given ; three or four 
for whom they argue, that the evidence againft 
them is not fufficicntly ftrong to juftify the com- 
mittee in rejeding them ; and a few, in whofe 
favour they have produced fome counter-evidence, 
to rebut that by which their votes have been im- 
peached. As to the firft clafs of exceptions, it 
has been faid, that becaule each individual was 
not ferved with a notice to produce his deed, it 
was irregular to queftion his title. But this 
conclufion he begged leave to deny; becaufe, 
where a perfon comes forward to a poll to 
exercife the franchife of voting, the declarations 
he makes in public as to his right, are certainly 
evidence againft himfclf, and may be afterwards 
iifcd to impeach his vote. If, therefore, enough 
fell from thefe voters themfelves to (hew the na- 
ture of their qualification, he ftiould be juftified 
in aflerting that there was fufficient evidence 
before the committee to enable thcrrx to decide 
on the right of thofe pcrfons to vote at the laft 
cleftion. 

Tonkin being afkcd. Whether he meant to 
rcronvcy his cftatc ? faid. Not at prefent. The 

* K . queftion 
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queftion being repeated, he faid be was not 
obliged to anfwer it. No money had beea 
paid ; it paflcd on account ; but, on refleftion, 
be faid, the confideration was ics. which, from 
its finallnefs, was a ftrong feature of the occa- 
fionality complained of. As to the notice not 
being ferved on this voter, it was cavilling on a 
mere technical omiflion ; for it appeared that a 
perfon went into the country on the 26th of Ja- 
nuary laft, and left the notice with Mr. Prefton, 
1ms former partner. If therefore notice was ne- 
oe&ry, which be Ihould not admit, his clients 
had ufe^ as much diligence as could reafonably 
be expefted. 

Cains lives in Dorfetfliire; he requefted the 
committee to attend to the premlfes which were 
Clap's Mills, a whole tenement, and which muft 
be prefumed dclerving of a larger confideration 
than ICS. 

John Manley, Efq. dated the poffeffion of his 
eftate from the 2d of April 1790. He faid it 
was a moiety of Adam's Field, which, by the 
fame law that had been admitted to operate on 
the one- third of one-fixtecnth of onc-founh of a 
tenement, was void. The confideration was 
lool. but he rcfufed to anfwer any queftions 
about it ; from which the committee will judge. 
Whether it is likely that the money was really 
paid ? 

Popple 
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ToppU cUumcd, by conveyance from Earl 
Spencer^ a moiety of a houfe and garden in£aft 
Town ; the conveyance was dated the 13th and 
14th Aprils and the coniideration loL ; on this 
vote he (hould only remark^ that the committee 
could never forget the number of conveyances 
that noble Lord had been pleafed to beftow on 
perfons reiident in different parts of the king^ 
dom : — The premifes were likewife a fplit tene- 
ment ; and the coniideration was liable to the 
fame obfervations which had been fo often re- 
peated. 

Read of Taviftock^ a baker, claimed a anf 
tenement, by a conveyance from the J)iike of 
Bedford, viz. one-third of one-fixteenth of one- 
fourth. The date was the firft and fecond of 
June 1790, three weeks before the eledkion, 
and the coniideration fifteen fliillings. 

Mr.. iT/oi^j of London, iaid he claimed under 
Lord Spencer a moiety of Lime Haze. Thp 
conveyance was dated the 26th and 27th of 
March, and the coniideration ten ihillings ; fo 
that the fame objections were open to this voce 
as to that of Popple. — The committee would 
therefore fee that there was fomi>^ evidence at 
leaft on the minutes refpefting this clafs of 
voters ; and from that evidence he truiled they 
would colled, that the con(iderations of the 
deeds were fo fmall, and their dates fo recent 

and 
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f iooai ts to make k akogther imprdba- 
'"nar *e conveyed ; or that 
**' was fo ^ «» to come under thd 

;J;Sri«nVtbeaaofWimamIII. 
^^^ffyc filters were then felcftcd, of whom it 
. ^^-^ fhar liJ^r declarations, ihftead of weak- 
^jflfir. rnmplcrcly cftabliQi their right ; one of 
^ Mr. Prefton ; he claims by a convey- 
j,y,rr from a Lady, dated the 24fh and 25th of 
iVla.vi, one-eighth of Pinkiham, in confideration 
^{ 50I. It is true, he fays, the money wa5 
-taJly paid, but there is no evidence that Pinki- 
haa was fo originally divided. The vote was' 
bad, therefore, on the fplitting aft ; but fliould 
it really be an ancient tenement, the date of the 
conveyance was fuch, as to fix that ftigma on 
the tranfaftion, which brings it under the doc- 
trine of occafionality* 

Beauford claimed, from a date ftill nearer the 
cleftion, viz. the 28th and 29th May; his 
property wasbne-cighth of Battlefbear, which had 
nor been fo divided before the aft of William ; 
but allowing that Dennis the grantor had pof- 
fefled it for fixty years, and that he had a right 
to convey, from the circumftances of the cafe, 
the prefent conveyance was branded with the 
fame marks of occafionality, which diftinguiftied 
the others. An obfervation which applied alfo 
to Kin^cotty who claimed a tenement on 

ShobhiU, 
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Shobhiil^ from a very fufpicious date, and for 
which he had received no rent. Difcniffing 
thefc he would proceed to the laft clafs, namely, 
thofe for whom fome evidence had been pro- 
duced by the fitdng members, the firft of whom 
was Mr. Tremaine. His father was advanced 
in years, and undoubtedly in pofTeffion of a 
good freehold ; arid the confideration of natural 
iove and afTeftion, he muft likewife admit to be 
good ; but as the fon lives in a different part of 
the country, and the conveyance was made at fo 
opportune a feafon, the committee would judge, 
whether this fmall tenement could be convdjred 
for any other purpofe than to enable the fon to 
Vote in his father^s place. 

Johnfiont faid he voted for the George Inn ; 
and that the confideration was ten (hillings. Up- 
on this very ftatement he ftiould apprehend, 
that the vote was gone ; nor was it ftrengthened 
by the evidence produced. Dr. Luxmore faid 
he was tenant to Lord S. and he fo confiders 
himfelf at prefent ; he never heard of his new 
landlord, which is a (Irong feature of a title 
merely colourable ; for if his Lordfliip had real- 
ly transferred his property, it is but reafcnable to 
fuppofe that the tenant would have had notice 
of it. The fecrefy of the tranfaft ionisa badge 
of the fraud. 



Gearys 
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Gear/s tenement being the moiety of a mea- 
dow^ comes under the (plitcing a<3:. The evi- 
dence only proves, that Lord Spencer had re- 
ceived the rent, as there is no proof of a fubfe- 
quent receipt by the grantee. The tenant is the 
lame under both. There were two Pepins, who, 
he apprehended, would turn out to be rotten. 
Robert claims under Dr. Luxmore, who might 
have been afked, whether the traniadion was 
really as it appeared ? He was not bound to 
aik that quellion of an enemy's witnefs ; but a 
queftion was put to the Ton, the drift of whiph 
he did not fee, and he acknowledged, that bi$ 
&ther was in pofTei&on in September laft ; which 
would fufEciently explain the intent of the par- 
ties to the committee. 

George Pepin claimed to vote in right of 
Keat's Park. The confideration was eight 
guineas, which was nearly one-third lefs than a 
year's rent of the land, which had been proved 
to be worth 1 2I. per annum. 

JVilitam Paine claims one-eighth of Jordan's 
Ball. Admittbg it to have been formerly fo 
divided. Dr. L — , the tenant, knows nothing 
of the UGpnsfer, or of his new l^dlord. The 
yearly value of the whole is 81. i os. One-eighth 
muft therefore be worth more than one guinea 
annually, though the confideration for the grant 
is only ten fliillings. 

Leader 
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Leader is the laft perfon whofe tide is at- 
tempted to be juftified ; he lives in Berkfhire^ 
and claims under Earl Spencer a moiety of the 
town mills. There was no fatisfaftory proof of 
the ancient divifion of a tenement, which muft 
be prefumed to be entire from its nature. The 
rent is two or three pounds, and the confidera- 
tion, as ulual, ten (hillings. 

Upon the whole, he trufted, that thefe ten 
votes which were fo much relied upon by his 
friends on the other fide, would prove exadly 
of the fame defcription with thofe againft which 
he had offered fome evidence, and for which 
nothing was attempted to be adduced ; and it 
remained to confider, whether the practice of 
introducing thefe fiftitious votes could be {anc- 
tioned by the precedent of 1734. By the evi- 
dence on that head, it appeared (taking the cor- 
poration books to be accurate) that five or fix 
perfons had voted in righ^of conveyances from 
a Mr. Taylor, and that the property fo con- 
veyed, was now in the poffeffion of Mr. Lux- 
more, of Fair-place : now this afforded a ftrong 
prefumption, that the votes were then carved 
out for election purpofes, and that the property 
was rcconvcycd as foon as that purpofe was an- 
fwered. The inftance produced,, was an inftance 
of fraud, and of the adoption of that very 
fchcme which he had contended to be illegal. 

L He 
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He fliould not therefore be driven ro the argn- 
hient that the books were inaccurate, though 
there was proof on that head, as he had a much 
broader pofition to fubmit to the committee 
arifing from the nature of the tranfaftion ; and 
this led him to enquire, Whether there does not 
exift in the law anlmxim, that though fuchcon* 
veyances may bind the parties ; yet owing to the 
fecrecy with which they have been conduced, 
they ftiall not be allowed to injure the rights of 
third perfons. His friend, Mr, Graham, had 
cxpreflcd his ignorance of the true meaning of 
the word occafionaliry^ and wifhed to impofe on 
him the moft difficult of all tafks, a definition. 
That the word had occurred in fome cafes in 
which his friend had been of counfel, was fuf- 
ficiently apparent from the report of the Crick- 
lade conteft ; but if he were to attempt the defi- 
nition of an occafional aft, he fliould fay, it is 
that which, in itfelf, is prima facie, fair and le- 
gal ; but which having in view a purpofe by 
which a third perfoh may be injured^ fliall «ot 
he valid as againft him, owing to his not being 
a party to it. It is unqueftionably true, that 
every man may convey his propcny ; and when 
conveyed, cannot claim it again, though lus 
creditors in many inftanccs may : the reafon of 
which pofition is, that a man cannot take ad- 
vantage of his own fraud ; but the fallacy of the 

argument 
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argument as applied to the prefent cafe is ap- 
parent, becaufe, though the noble Duke and 
Ear] could not reclaim their property, the gran- 
tees, if in league with them, (hall not profit by 
it, when their fole intention was to overpower 
and injure the ancient voters of the borough. 
This being the doftrine of the common law, 
can it be fuppofed that the law of parliament is 
different ? On the contrary, have not many afts 
of the legiflature declared its abhorrence of oc- 
cafionaliry, particularly by the ftatute 3 Geo* III* 
ch. 24, againft occafional rent charges in coun- 
ties; and the 26 Geo. III. ch. 100, againft oc* 
cafional inhabitants in boroughs, who intro- 
duce thcmfelves to the injury of thofe who re- * 
fide for a conftancy on the fpot, and bear the 
public burthens of the town. So^here the fame 
injury is done to the bona fide freeholders and 
freemen of Oakhampton by the intruflon of thefc 
feventy-two ftrangers ; and though it has been 
faid that fimilar conveyances are frequently 
made to give qualifications for a feat in parlia^ 
mcnt a (hort time before an eleftion, every one 
who confiders the folemn declaration on oath, 
made by every member that he is bona fide pof- 
fcffed of the property, will agree, that a pro- 
mifc on the part of the grantee to reconvey, in 
whatever (hape it exifts, muft be fraudulent; 
and that if a petition were prefented againft a 

L 2 member. 
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member, (being that he was not really in pof-^ 
feflion of his pretended rent charge, fuch a 
promife would prove the accufation ; and the 
CQofequence would be that he muft vacate his 
(eat. Having faid thus much on the general 
law of occafionality, he begged leave to add a 
few obfervations on the 7 and 8 H^m. III. c. 25. 
The words of the feventh feftion arc, that All 
conveyances of any mefluages, lands, tene- 
ments, or hereditaments, in any county, city, 
borough, &c. in order to multiply voices, or 
to fplit and divide the intereft in any houfes, or 
lands, among feveral perfons to enable them to 
vote at elefbion of members to ferve in parlia* 
. ment, sure hereby declared to be void and of no 
effe&, and that no more than one fmgle voice 
(hall be admitted to one and the fame houfe or 
tenement which may properly be (aid to con- 
tain two diflinft claufes, the (irft prohibiting 
fuch conveyances as tend to multiply voices by 
(idtitious freeholds ; and the fecond, tho(c 
whofe objeft is alfo to multiply voices, but par- 
ticularly by the fplitting of tenements. But it is 
faid, that burgage freeholds have been decided 
not to come within either of thefe claufes, and 
that this borough partakes of the nature of that 
tenure. But the laft refolution, by declaring 
the right tp be in freemen and freeholders in ge- 
neral, precludes all argument in favour of bur- 
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gage tenure ; nor can this pofition receive any 
countenance firom the chaners^ which^ though 
they (hew that at the time of their dates^ there 
were burgage tenants in the borough, do not 
prove, that the tenants voted for their reprefen- 
tatives in right of thofe burgages. He begged 
the committee to refled, that an inconvenience 
would arife from the liberty of fpHtting freeholds 
in this manner, which could not poffibly be felt 
in burgage boroughs; for whoever purchafed 
ten burgages out of one hundred, knew he had 
one- tenth part of the interefl, and was aware 
what he had to contend with. But if freeholds 
could be thus fubdivided ai infinitum to ftran- 
gcrs, the oppreffion would be great indeed on 
the real freemen and freeholders of the borough, 
who might be overwhelmed by numbers, whom 
they never heard of, till the commencement of 
an eledion. The evil had been much felt in 
counties, and was remedied by the 1 2th Anne, 
ch. 23, which recites the aft of William, as an 
aft of a (imilar nature, and inflifts a penalty on 
thofe who (hall make fuch conveyances, decla- 
ring the conveyances (though fraudulent) good 
ass^aind the grantors, but punifliing thofe who 
0iall attempt to vote imder them. The abufe 
of granting fecret rent charges had likewi(c 
fallen under the fame correftive la(h ; and from 
ihcfe afts, the intention of the legiflaturc may 

L 3 be 
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be clearly fecn, that thofe fraudulent and occar. 
fional ads, for fo it calls them, (hould be 
checked wherever they can be deteded. By 
the term fraud, he did not mean to convey the 
idea of diQionour, but merely of thofe illegal 
and evafive tranfaftions which had frequently 
difpofed committees of the Houfe of Commons 
to rejeft the votes of honorary freemen, though 
regularly admitted, when they were proved to 
have been created for the purpofes of an elec- * 
lion. So in a cafe from a neighbouring king- 
dom, even after a voter's name had been en* 
rolled according to the law of Scotland, and he 
had taken the oath of polTeflion, the queftion 
being. Whether a third prfon, could never^ 
thelefs fcrutinife and fift the qualification ? The 
Houfe of Lords, on the immutable principles 
ofjuftice, determined, that where fraud can be 
detected, no one (hall take advantage of the 
(helter of an oath : and confirmed the decifion 
of the Court of Seffion annulling the vote. It 
might be faid, that the bad confequences of 
doling out property are more to be apprehended 
in counties than in boroughs; and, therefore) 
that the legiflature had only confidered the for- 
mer. But to this, it might be juftly anfwered, 
that a degree of influence, which would be loft 
in fo large a county as Yorkfliire, would, if 
Ci^eited in Oakhampton, become quite into* 

lerabiCi 
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lerable, sAs he did not poflefs thofe ariftocra- 
cical principles which had been hinted at by hii 
friends on the other fide, but which in a fouth- 
crn kingdom had been fo often threatened with 
the lantern-poft, he fliould not dwell particu- 
larly on any one of thefe votes, but impeach the 
ivhole ijQ one fentence, as they all came within 
one of the two claufes of the ad of William, ber 
ing either fplit tenements or freeholds, conveyed 
Viiih a view to multiply votes at the eledion. 

The comnuctee decided on eadi of thefe fe- 
venty-two votes; and their opiniqn was, that 
every one of them was bad. 

The counfel for Anderfon and Townfon no\y 
proceeded to adduce evidence againd the other 
voters whom they objeded to, and that evidence 
was funimed up by Mr. Fanlhawe. (^) Mr. Gra- 
ham thea opeoed the evidience he n^eanr to ad- 
duce in fupport of thefe votpr3, and nmed Qm^ 
others, who he (hould be able to prove had beei} 
improperly admitted by che maypr to vote ia 
favour of the peiitio^ers. When, however, he 

called wknefle^ p fubftantiate hb objedionstQ 
thefe, 

Mr. Partridge . 
fiaid, That if the object of this evidence 

(a) See the evidence on each voter hereafter to be men- 
lioncd. 

L 4 was 



15* CASE II. 

was tx> impeach the mayor's poll, in refpeft 
of certain votes admitted for his clients, he 
muft obferve, that the petition of Meflrs. 
St. Ledger and Ladbioke, contained no al- 
legation of mifconcluft in the mayor, or that 
he received votes againft them, which ought 
not to have been received. The petition, on 
the contrary, ftates, that the IherifF delivered 
his precept to the mayor, the only proper return- 
ing officer, and that a poll being demanded, the 
fame was duly taken by the mayor ; when a ma- 
jority appearing in favour of St. Ledger and 
Ladbroke, they were duly returned. It then 
ftates the interference of John Hawkes, who pre- 
tended to aft as returning officer, that he had 
admitted many illegal votes on his poll ; fo that 
even by it there was a majority for the peti- 
tioners. That Meflrs. Anderfon and Townfon 
were guilty of bribery ; and that the IherifF an- 
nexed both returns to the precept. The prayer 
then follows, requefting the Houfe to take the 
premifes into confideration. Now it is clear, 
that in every caufe in a court of juftice, and 
cfpecially in a court of fuch folemnity as the 
prefent, the party injured muft ftate the grounds 
of his complaint, in order that his adverfary may 
have an opportunity of defending himfelf. On 
this principle, if a man brings an aftion at law, 
he (hall not at the trial be allowed to (hift his 

ground^ 
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ground, or to give other evidence than the na- 
ture of that aftion permits* And if a defendant 
chufes to juftify himfelf on one ground, and in 
the event that fails him, he is not permitted to 
change his defence ; becaufe the plaintiff would 
be at a lofs on what other ground to meet him, 
than that which is pointed out : fo in parliament^ 
where petitions have been prefented on fpecific 
charges, parties have been confined to the very 
points ftated in them. It cannot be pretended 
that the gentlemen who oppofed his clients were 
ignorant of the proper courfe they (hould have 
taken. They knew that there were two return- 
ing officers; and if Mr. Hawkes's return was 
fet afide, they muft ftand or fall by the mayor's 
poll, which made it neceffary to give their ad- 
verfaries notice of every circumftance they meant 
to go upon with refped to it ; but inftead of 
faying that they meant to queftion any part of 
that poll, as they have done with regard to the 
Portreeve's ; they aver that it was duly taken, 
and thus preclude even the fufpicion of mifcon- 
duft. But it may be faid, that McfTrs. St. Led- 
ger and Ladbroke arc to be confidered as fit- 
ting members ; who, as they cannot petition by 
the rules of the Houfc, are allowed to take 
every mode of defence againft their adverfaries. 
He was willing to allow the truth of the obfer- 
vation with regard to fitting members, and that , 

it 
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it had been fully rccognifed in Lord Ongly'a 
cafe in the Bedforddilre eledion ; but as be did 
not apprehend that it could be ferioufly argued 
that Mrfrs. St. Ledger and Lad broke were fit- 
ting members when they prefented their peti^ 
tion on the double return, fo neither could it 
be faid that they were fitting members now, as 
they could not take their feats till the report of 
the committee was adopted by the Houfe. The 
petition is part of the record of the court ; with« 
out it, the committee could not have taken cog-i 
nizance of the caufe ; and there are many in- 
(lances where parties are bound by the averment 
of a record, though perhaps contrary to truth 
tod juftice. He (hould mention a {Iriking in. 
ilance in the trial of Lord Lovat. The com- 
mittee would recoiled, that two witneflFes were 
required by aft of parliament to prove an overt- 
aft of treafon. James Murray of Broughton 
was produced, to corroborate the evidence of an- 
other wimefs ; but as he had been attainted by 
aft of parliament for not furrendering hinifelf 
before a certain day, his evidence was inadmilTr 
ible : the defeft was cured in this manner. He 
appeared at the bar of the King's Bench, and 
pleaded, that he had furrendered within the 
time. The Attorney-General cohfeffed the 
truth of the plea, and his confeflion was re- 
corded; the effeft of which was, that though 

the 
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rtie noble prifoner bad evidence to prove that 
the truth of the fadt was contrary to the averment 
of the record, it was faid that the record could 
not be contradided 5 and Murray's tetlimony 
affected his life. So in this cafe there was a re- 
cord which he trufled the committee would not 
fufTer to be controverted. 

Answer to the Objection. 

To this Mr. Graham anfwered, that he was 
a little furprifed after he had been allowed to 
take up an hour of the committee's time in dc^ 
tailing the votes he meant to objeft to on the 
Mayor's poll ; and fuch a length of time had 
clapfed fince, that the other fide might be ex- 
pefted to be prepared in their defence ; his 
friend (hould come forward with an objedion, 
and (hould call upon the committee contrar)^ to 
juftice, to declare two gentlemen duly eleded 
for the borough of Oakhampton, when they 
muft be confcious, if they did fo, that a great 
part of the cafe ftill remained unexplored. If 
there cxifted in the archives of fpecial pleading 
fo unjuft a maxim, he trufted the committee 
would rejcd it with difdain, unlefs they found 
thcmfelves bound down by precedents, which 
he engaged to prove was not the cafe. His 
learned friend had admitted, that in the cafe of 
^ fitting member, no petition was neceffary, for 

though 
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, : -ii^- .iith of the committee is to try the 
of the petition referred to them,'* yet 
«re bound to allow the fitting member every 
^*iportunity of defending his feat, being exprefl"- 
If appointed, " A feled conunittee to try and 
determine the merits of the return or cledion.*' 
There was only a vifionary form to prevent his 
clients from taking their feats ; a nominal re- 
turn which the committee had decided to be of 
no authority • How great then would be the 
hardfliip, if the tortious ad of candidates were 
to put them in a better fituation than ±ey would 
have been in, had they aded properly, and fub- 
mitted to the poll of die legal returning officer ! 
but it undoubtedly follows, if this objedion 
flxould prevail, that the fituation of his clients 
was more unfavourable to them now, than had 
Meflfrs. Anderfon and Townfon fucceeded m 
the queftion of the return ; for in that event, 
their petition would have been adapted to let in 
the merits of the cafe, which were now meant 
to be excluded. Mr. Partridge had argued, 
that the gentlemen returned by the mayor, could 
not be confidered as fitting members, becaufe 
there was a double return ; but he had found it 
impoffible to ftate, how confiftently with com- 
mon fenfe they could have aded in a different 
manner from that which they had adopted. — 
They found a fpurious returning officer in the 
borough : their only objed was to have his 

retnrn 
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return taken off the file. They were confident 
if that was done, their elefkion would be infured* 
How then could they charge their own returning- 
officer with having adted improperly, when his 
whole conduA was conformable to their wifhes 
and opinions ; and it was not till this moment 
that they were informed by the decifion of the 
committee, that he had miflaken the law^ All 
they afked now was, that as that miftake had 
operated againft them, it might alfo be allowed 
in fimilar circumftances to operate in their £S^ 
vour. 

But it had been aflerted, that a petition was 
in the nature of a record, which nothing fliould 
be allowed to contradift ; and an example had 
been given of the refped paid to records, which 
perhaps nothing but the temper and neceC- 
fity of the times it occurred in could have juf^ 
tified. — To this it might be anfwered, that pe- 
titions had in many inflances been conflrued 
with great latitude ; and that, in^ the Crick- 
lade cafe, the very penal charge of bribeqr 
was allowed to be brought forward under the 
general accufation of corrupt and illegal prac-^ 
cices. But allowing the petition to be a record, 
it was by no means contradidcd by the evidence 
he (hould adduce. It prays relief according to 
the circumftances of the cafe, and that the falfc 
return may be taken off the file. Obliterate 
that return, and the relief is granted. The com- 
mittee 
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inirtee will aft as a court of equity, where, if a 
fuitor ftate ever fo cliimfily a ground of oppref- 
fion, even ore tenus, the court will aflign him 
tounfel ; and if he is entitled to relief, will grant 
it. The record, in the prefent inftance, if it is to 
be fo called, avers, that there was a legal majority 
of votes fn favour of thofe returned by the mayor. 
By allcdging this circumftance, however his 
clients may have changed their opinion of what 
conftituted a legal vote (inftrufted as they were 
\>y the decifioft of the committee) they muft ftill 
be allowed to examine into the legality of the 
Votes tendered againft them, in order that they 
may prove the majority to be with themfelves. 
Accordingly, in the cafe of Milbourne Port, we 
find the counfcl for Lutterel and Wolfey pro- 
pofing, without oppofition, to ftrike off five 
voters from the poll of Oliver their returning 
officer, though their petition contained no alle- 
gation of mifconduft in him {a). So lately in 
the cafe of Downton (3 Lw^^ri, page 195.) — 
Mr. Bouverie and Sir. William Scott were re- 
turned by Dagge \ but there was no allegation in 
their petition of any mifconduft in him ; the 
former candidate being left in a minority on 
Daggers poll, Mr. Plumer objefted to a voter 
who had been admitted by him in favour of the 

(«) I Dougl. p. I20* 

other 
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other party, which raiftd a fimilar argument to 
the prefent ; but the committee refolved, *S that 
Mr. Plumer be allowed to attack Dagge's poll, 
with refpeft to the votes opened to the commit- 
tee by Mr. Wilfon." He had a better af- 
furance of fuccefs than precedent in the enligh- 
tened undcrftanding and juftice of the tribunal 
he had the honour of addreffing ; but he was # 
happy that, both on the ground of precedent and 
principle, he could anticipate the decifion of the 
committee in his favour. 

Mr. Partridge, 

In reply, faid, he had rcferved his objedion 
till a witnefs was called to the box, bccaufe he 
did not think it proper to interrupt his friend 
in his opening ; during which time he held 
himfelf bound to liften, though he might be of 
opinion that be had an objedion of fuch a na- 
ture as to invalidate his cafe. It had been faid, 
that the oath of the committee bound them to 
do complete juftice between the panics. He 
was content it (hould be fo, and was willing to 
receive his fete whatever it might be, at their 
hands ; but he was certain, that they would de- 
cide according to the niles laid down in every 
coun of juftice, and vould not think themfelvcs 
bound to admit evidence of all forts, merely bc- 
caufe it might be faid to bear eventually upou 

the 
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the juftice of the cafe. Such a maxim would 
introduce the greateft confiifion into judicial 
proceedings. He had not yet heard any good 
anfwer to the different fituation in which thefe 
gentlemen (land from thofe returned by a (ingle 
return. The petitions conftitutethe foundation 
on which both pai ties ad ; without them the 
Houfe could not have liftcned to their com- 
plaints, nor the committee have taken cognizance 
of the caufe : it follows^ that they who prefenc 
them are petitioners; which charadter they retain 
till the refbludon of a committee in their favour 
is reported to and adopted by the Houfe. Till 
then the committee may refcind their refolution, 
if they fee caufe to do fo ; and if, in the interim, 
ibey were to report it to the Houfe, the confc- 
quence would be, that the adverfe party would 
have fourteen days to petition anew, with the li- 
berty of alledging frelh matter ; but furely it is 
equal juflice, that as Meff. Anderfbnand Town- 
fon cannot now bring forward new charges, that 
liberty ftiould riot be granted to their adverla- 
ries. He might afk why this fliould differ from 
other cafes, where committees have held the 
parties bound by their petitions. In the Peterf- 
field cafe, the fitting member was Sheriff of the 
county which appeared in evidence. The peti- 
tion called him (heriff ; but not naming him 
Iheriff of the county, it was ruled, that the alle- 
gation 
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gation was not fiiificiently fpecific to give him 
notice of the charge ; and though the cafe was 
opened againft him by counfel, the evidence 
was flopped. As to the cafe of Milboume 
Port^ the objeftion was not there taken ; Co that 
it b fair to conclude it was overlooked ; and iti 
the cafe of Downton, which is* more in pointy 
die peddon did not aver^ as the' prefeht one does^ 
that the poll was duly taken {a). There is there* 
fore a ftrong diftindion between the cafes ; and 
in another committee which fat on the latter bo- 
rough (^) the preferit Mr. J. Wilfbn, who* never 
' can be fufpeded of giving up a point uhriecef- 
farily, abandoned that propoiidon which his 
learned friend now contends for, though the 
event of a fuccefsful ai^ument might have beea. 
to eftablifti three votes, which would have fecur- 
ed the feat« He begged leave to aflert, ttiat this 
was not a mere technical argutheht, Becaufe, i^ 
he had &iled in proving a difference betvi^eeii 
the cafe of fitting members and the gentletnea 
returned by one of two returning officew, he 
would ^ve up his objedion^ but he trufted 
that they could not be confidered as fitting niemp 
bers, as they were deprived of the iritdfihcdiate 
fight of fitdng in the Houfe, and coirid liot take 
their feats till the refolution of the committee ia 
their fiivour was acceded to by the Houfe.— « 
(«) S«e 3 Lod. 197. (^) I Lod. ' 

M TKef 
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They have acknowledged ihetnfelves to be pe- 
titioners by prefenting a petition. They have 
bound their advcrfaries to abide by the allega- 
tions of their petition, and fliould therefore be 
bound by the terms of their own, in which there 
is no charge tojuftify the admillion of the evi? 
dence now propofed to be adduced ; but on the 
contrary, an averment that the poll was duly 
taken. 

The decifion of the committee was, That the 
Counfelfor Meflrs. St. Ledger and Ladbroke 
Be permitted to adduce evidence to impeach 
the votes on the mayor's poll for Meflrs. Aii- 
*f .derfon and Townfon." 
'\Thc counfel for the petitioners argued, That 
four vcjtefs( viz. Robins, Lethbridge,Henly, and 
fercl) who had been admitted by the mayor in 
favour of the fitting members, ought to be ftr'Uck 
off the poll ; an J that two others. Bezel and' Pud- 
ner, who had tendered themfel ves for their clients, 
but had been rejeded^ ought to be admitted (j). 
Their cafes were as follow : 

The objeAJon to Robins was infanity. It 
was proved, that he was extremely affefted by 
the hoife at the poll, which arofe upon his being 
brought up to vote. He had been a foldicr; 

ftf) Two other voters of the name of Harris, whoie cifcs 
were decided ieparately, were alfo attempted to be put on 
the poll for the . petitioners. See P^. The note to Pud- 
ner^s cafe. 

was 
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was upwards of feventy-fivc years old, and af- 
feAcd with a paralytic tremor. When the or- 
dinary queftions were put to him, inftead of 
anfwering, he repeated them ; but his wife being 
fcnt for, (he afked him who he voted for ? to 
which he replied, Minchin and Linchin. — Min- 
chin had, at a former eleftion, flood on the fame 
intereft which now fupported the fitting mem- 
bers ; and the voter had been canvaffed, and 
promifed to vote for them. He had even de- 
clared, when his recolledlion was better than at 
the poU, that he would rather lofe his penfion 
than defert the united intereft* Several perfons 
who knew him, faid, that when undifturbed hd 
was very fenfible, and capable of performing any 
ferious aft j and when the bribery oath was ten- 
dered to him, he repeated the Words, and kifled 
the book. One witnefs declared, that after the 
noife ceafed, upon the mayor's faying he would 
receive his vote, he heard him name the fitting 
members, in anfwer to the qucftion, who he voted 
lor ? which was put a fecond time. At the Port- 
reeve's poll, a propofition was made to ihew him 
the names of the candidates in writing, but objec- 
tedto. He faid he voted for ^i^^ and L^^r; and 
wasrcjefted. — He fell into hyfterics that evenmg. 
Theobjeftion chiefly relied on was, that however 
ianehis intellefts might be at other times, at the 

M % poll 
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poll he was not in fuch a {late of mirid as to know 
what he did. 

The committee determined his vote to be 

Good. 

. Litbbfidgi W&s objedted to as a fub-diftributor 
of damps I but as the arguments on both fides 
of this queftion are reported at length by 
Mr. Luders in Archers cafe, in the BecUbrd-* 
fliire dedion (voL ?.) I (hall only mention 
that it appeared he was appointed, and remove"* 
able by the diflributor of ftamps for the county, 
ifiho allowed him two and a half per cent« for 
the ftamps he (bid, which is half of his 
O^n profits* The diftributor took no fecu- 
rity from the fub-di(]tributor but a receipt for the 
ftamps in his poCeffion. 

. Goon* 

Htnly was objefted to, as coming within the 
terms of the a6t 22 Geo^ 111. ch. 41, which dif* 
ables from voting, " All officers^ or periboa 

what(bever, concerned or employed ii\ thtf 

charging, coBeftiagj levying, of managing the 
•* duties of excife, or any part or branch thereof.^' 

It was proved, tiSjat he had been difcharged by 
the board more than five years ; and, by its rules 
never could be appointed an officer again, noi 
being on the reftorcdlift ; but he was fometimci 

employed 
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employed by the coUedtor of the diftrift during 
the ficknefs or abfence of other excife ofEccrs ; 
for which fervice he was paid at the rate of ^.40 
per annum by the coUedor, to be afterwards 
allowed by the board at their difcretion. 

To impeach his vote, it was faid. That 
though not immediately appointed by the boards 
his falary ultimately came from' it, and that r4^ 
Jibabitie retrotrabitur et mandato aquiparatar. 
That his employment came within the wprds of 
the aft, being to charge, coUeft, levy, and ma- 
nage, the duties of the excife ; and it was pro- 
ved, that he had executed his office in May 
and June, 1 790, at a public houfe in Bridge-* 
water ^ receipts for the duties being proved of 
his hand*writing. 

On the other hand, it wasn&id, that he could 
not fairly be confidered as a perfon under th9 
influence of the Board of Excife, when, from 
its rules, he could not be reftored to any office 
under h; that there muft be t difcretionary 
power in the fupervifors to employ extra perfons 
on a fudden emergency, aad that they would 
Baturally expeft to be paid for their labour ; but 
it would be as unjuft to extend the penalty of 
the a6l to them as to a perfon who fliould re- 
lieve his friend when fick, in his duty, either 
gratuitoufly, or for a fliare of his falary. If the 
Board did not ratify the appointment of the fu- 
M 3 pervifor. 
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. , X «^ the lofer, and muft pay the 
.s.^ .w. ,^ his own pocket ; and though there 
the which, taken in a literal 
jzsx extend to the voter ; by the fame 
^,;u;\ruition they would reach the fervant who 
iJkHiU make an entry in his mailer's books, or 
the porters who carried the money to the Bank, 
as they might be laid to be inflrumental in col- 
leAing the duties, and might on that gpound 
incur the penalty if they voted. 

Good* 

Robert Ford was objefted to, as not having 
been admitted till after the election. He came 
to Oakhampton on Sunday the day before the 
eleftion, and applied that evening to be ad- 
mitted a freeman under a bye-law of the corpo- 
ration, as the eldeft bom fon of his father. The 
mayor refufed to hold a court then ; but fent for 
him and Bezel a week after the eledion, and ad- 
mitted Ford. It was (aid in his favour, that he 
had applied as foon as he could ; but it was 
urged againft him, that the mayor was not bound 
to hold a court on Sunday, and that there was 
no opportunity of holding one on Monday be- 
fore the election commenced. 

Good. 
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In fupport of BczeFs vote, a witnefs faid. 
That he had made an application to the mayor 
to admit the voter as a freeman by fervitude on 
the Saturday before the eleftion, juft after a court 
had been held {a). That was the firft time the 
witnefs faw him ; and he believed that he had ^ 
not come to Oakhampton till then, as he 
thought he would have heard of his arrival. 
He requcfted the mayor to hold a court on 
Monday morning, if Saturday was inconve- 
nient ; but he refufed, and rejefled the voter, 
becaufe he had not claimed at the court which 
was holden on the Saturday ; and alfo becaufe 
he was a glutman. He tendered his vote for 
MefTrs. Anderfon and Townfon. It was proved, 
that when Ford (who is mentioned before) was 
admitted, Bezel was fcnt for, either by the 
mayor or the deputy^-recorder, to be admitted 
alfo ; but had left the town. His indentures 
had been found by their exertions, which feemed 
to indicate, that at one time they had a good 
opinion of his right : and an old witnefs proved, 
that he had lived with his mafter, and ferved 
his miftrefs, who married again, after her huf- 
ban<l*s death. 

(a) This evidence was adduced in confequencc of a de- 
termination of the ccrnmitice, "That Mr. Partridge 
ihould give evidence of due apph'cation having been made 
by James Bezel, to be admitted a freeman before he cnten 
into evidence of his right to freedom by appixnticclhip." 

M 4 On 
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On the other hand, a witnefs (aid, That Be- 
zc\ came to Oakhampton at twelve o'clock on 
Saturday, and that they went together to the 
(burs of the hall while the court was fitting,- 
when the witnefs defired him to go in and prove 
his right ; but he refufed, faying, he (hoilld be 
polled without it. He had been at a village^ 
three or four miles off, finee the Tuefday pre- 
ceding. It was therefore argued, that his con? 
duA was very fufpicious, in as much as he had 
not taken up his freedom for thirty years after 
his apprenticefliip expired, and came forjvard 
to claim it at th^ eye of an election ; that during 
that long interval, he had fuiEcient time to 
claim, and if he had been refufed, ought to 
have applied for a mandamus ; neither had he 
ufed fuch diligence on the prefent occafion a3 
^o put the mayor in the wrong, or to entidc 
himfelf to the benefit of Lx)rd Parker's rule in 
Auftin and Ofborne. Comyns Rep. p. 243. His 
being a glutman was not much relied on as a 
difqualification, as he was fo called, firom being 
^ployed occafionally as a labourer to affift the 
cxcifemen when there was an extraordinary glut 
of fliips in the port of Briftol. The names of 
thefe men do not appear on the excife books, 
nor arc they paid by the Board, but are em- 
ployed at fo much a day by the coUedors and 
controuUers who pafs their accounts with the 

board : 



O A K H A M P T O N. 169 

board : xheir bufinefs is to fee that gOQd3 are no)t 
improperly taken out of the (hips ; and they 
may deuin them till an excife officer (hall arrive. 
The voter died foon after the eledion ; fo that a 
mandamus CQyld not be moved for him. 

Goo p. 

Pudner claimed to be enrolled a freeman oa 
the Saturday before the eleftion, as the cldeft 
Ton of a freeman born within the borough. A 
bye-law of the corporation to this tffcGt was 
proved; but, for the fitting members, it was 
contended, that the words eUeJ fan, meant 
only the firft born ; in which cafe, Pudner had 
an elder brother who die4 ypyng. For the 
petitioners, it was argued, that the right ex- 
' tended to the eldell fon at the time of the fa- 
ther's death. Evidence of ufage was given by 
both fides ; but the teftimony of the corpora* 
tors, which the committee determined to re- 
ceive, from the neceffity of the ode, was in fa- 
vour of the retrained fenfe 3 they (aid that they 
would call the younger of two fons furviving at 
the time of the father's death, the fecond, and 
not his cldeft fon. The entries in the books of 
pcrfons fo admitted, ftate them to be eldeft 
fons, till that of Ford, fubfequent to the elec- 
tion, who is called eldeft bom fon of his father. 
There was fome contradiftory evidence as to 

Pudner's 
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Pudncr's having declared for whom he voted 
when he was rejected, though it was underftood 
at the time, that he was in the intercft of Meflrs. 
Anderfonand Townlbn (j). 

Good. 

The fitting members objefted to nine votes 
which had been received by the mayor in favour 
of Andcrfon and Townfon on his poll, and 
which they laid came within the refolution of 
the committee as to the feventy-two. Notices 
were ferved on each of them perfonally, to pro- 
duce his deeds. The fiiil objeded to, were 
the two Perrings. 

The Rev. JohH Pernngy the fon, on being 
afked where his freehold lay, faid at firft, it was 
near the church, and afterwards near the chapel, 

(a) Two voters of the name of Harris claimed to be en- 
rolled on the fame right, and at the fame time,with Pudner, 
and tendered their fees with him. But having applied for 
admiffion before, vir. in January, 1790, at the quarter fcffi- 
ons of the borough, it wai faid that they ought not now to 
be heard, as they might have had a legal remedy by matf 
damufes^ to er>force their right before the ele£tion, and that * 
there was time fufficieiit to have had the queftion tried; and 
of this opinion was the committee. It was admitted by 
the coijnfcl for the fittmg member, that mandamvfes were 
moved for the two Harrifes and Pudner, on the laft day of 
the lad Michaelmas term, and that the mayor and corpo- 
jaiion made leturns to them in the Hilary term follow- 
ing. The Harrifes tendered for Andcrfon and Townfon. 

though 
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though they are more than half a mile diftant ; 
he did not know the houfe or the tenant, or 
whether it was part of a houfe or a whole houfe; 
that it was given him by his father, for the pur- 
pofe of making him a voter, and that he re- 
turned the conveyance the fame day he received 
it. Thewitnefs, however, acknowledged that 
the voter might have faid, without his hearing, 
that he voted for Nottles tenement. 

His vote was given up as occafional, and 
coming within the former decifion of the 
committee. 

Richard P erring, the father, faid, He voted 
for all Pinkiham, confifting of a field, garden, 
and barn ; that he had refigned the houfe, near 
the chapel (meaning Nottles) to his fon, two 
months ago and that he himfelf voted for the 
field, garden, and barn. 

To invalidate his vote, it was proved that 
the houfe called Nottles^ for which the fon 
voted; and the field, garden, and barn, called 
Pinkiham, for which the father voted, had been 
fome time ago in the occupation of William 
Luxmore, and that his widow alfo occupied 
both for fomc time : they were rated together. 
And a witnefs faid, That if feveral fields had 
ufually been let with a houfe, and occupied to- 
gether 
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gecher with it by one perfon, though not adja- 
cent, in his apprehenfion, they conftituted one 
tenement, and could not afterwards be fepa^ 
rated fo as to afford two qualifications to vote. 
On the other hand, it was proved that feveral 
perfons were feifed of parts of both tenements j 
and that Mr. Perring, the father, had voted in 
1780 and »i 7 84, for Nottles and the premifes. 
It was llkewife laid, That by fplitting his free- 
hold, he had deftroyed his own vote; and fe- 
condly. That he had mifnamed his freehold, by 
laying he voted for the whole of Pinkiham ; 
whereas it was proved to belong to different, 
perfons. To this it was anfwered, that as no- 
thing pafied by the conveyance to the fon ; the 
whole eftate was now in' the father, and that his 
declaration of voting for all Pinkiham^ Was to 
\>e imderflood of all he pofTelTed in it. 

Good. 

The Rev. Gayer Patch. The objeftions to his 
vote wxre, that his freehold was fplit, and that 
he did not give fuch an account of it at die poll 
as to defcribe unequivocally where it lay. He 
(aid at firft, he voted for one-eighth of Nottles ; 
and afterwards for Pinkiham ; he was uncertain 
whether he had received rent, but he had de- 
manded it by his attorney. On the other hand, 
^ witnefs who knew Dr. Patch, the voter's fa- 
ther, 
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ther, faid, he had frequently received the 
taxes of Mrs. Luxmore, who was tenaftC of tht 
whole of Nottles, or Pinkiham, which were tht 
fame ; (he always took feparate receipts for the 
different pans of ic^ %ing, (he had fevwal laind-^ 
lords to fettle with; as the Dufce of Bedford^ 
Mr. Perring, Dr. Patch, &c. iHer danghtet 
had told him the fame thing fince her mo« 
ther's death. 

Bad. 

Richard Hole, of Bow, faid, that he voted 
for a mefluage given him bjr his mother— the 
deed was not executed till two days before the 
eleftion, but was dated the 2 2d of March (a) ; 
and it was argued, that if the commiitee (hould 
be of opinion that it was the intention of the 
parties to transfer the property at that time, the 
execution would refer back to the date* 

Bad* 

{a) His declarations reipeAmg his title at the Portreevci-s 
poll, were given in evidence againft him. It was dtgeded 
^at thefe declarattoos were made before an authority, 
which he thou^t to be competent to extort them,^ bat 
which the committott had fince determined to be illegal ; 
and that any anfwers he might have given undep fuck cir- 
cumftances, ought not to be evidence againft him : but 
the committee determined otherwife. The conveyance was 
lloi attefted by any witnefs ; and the voter acknowledged; 
that one of the tnifteea^ who conveyed^ was not prefent at 
the execution and delivery of the deed* His vx>tc wat r«« 
jt&cd by the Portreevct / - 



I 
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John Dsnnts Burden^ at the mayor's poll, 
fiud he voted for one-fifteenth of a houfe and 
tan-yard. — He had never received any rentper- 
fonally. He did not know that his father was 
ever in pofTeffion. At the Portreeve's poll, he 
fiud hJs father had been dead two or three 
years : That he had received 2s. 6d. rent the 
week before the eleftion. His deeds were in 
the poflclSon of Mr. Moore his guardian : He 
had not been long of age. The witnefs who 
took minutes of his anfwers, did not underftand 
whether he took his eftate by devife or defcent. 
No evidence being adduced to fupport his titlp, 
his voce was declared 

Bad. 

Rev. Thomas Hole claimed to vote for a new- 
ly-erefted mefTuage, formerly an old ftable con- 
veyed to him by Benjamin Preft, and Sufannah 
lus wife, on the 25th March 1790. He faid 
the confideration (50I.) was paid. The value 
of the ellate was 3L per annum. Pred and his 
wife live on the eftate : but the witnefs did not 
know whether they were tenants to Hole or not. 
In the deed there was a covenant to levy a fine, 
which was afterwards levied. The counfel for 
tlie fitting members dwelt upon the recency of 
the date ; and contended, that however fair the 
tranfaftion might be, the leading intention of 

the 
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the parties was to procure a vote for the gran- 
tee. This the counfel on the other fide did 
not deny ; but they afked if there wis any thing 
reprehenfible in a gentleman of fortune purcha- 
fing, a few months before an eleftion, fuch a 
freehold as would entitle him to vote, provided 
the purchafe was fair and honeft ? And they 
contended, that if the tranfaftion was of that 
nature, the committee ought to require ftrong 
proof before they fhould determine that it was 
entered into folely for eledtion purpofes. The 
deed was produced, afid proved by a fubfcribing 
wjtnefs. The committee, however, determined 
tlie vote to be 

Bad. 

Robert HawkeSy junior, faid he voted for an 
undivided 1 5th of Battens, in the occupation of 
his father, conveyed to him by his father, in Ja- 
nuary 1 789, in confideration of natural love and 
affeition, and* 1 os. — He faid he had received an 
half yearns rent of his father, who is furgeon and 
poftmafter, about five months before the elec- 
tion. The rent of this undivided (hare is i6s* 
per annum ; and his father had it for fourteen 
years. One moiety belongs to the Duke of 
Bedford, die other to five different perfons, each 
of whom has one-tenth of the whole ; and a wit- 
nefs faid, he had known the premifes fo holden, 
as long as he could remember. — The father pur- 

chafed 
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chafed the premifes from one Ruflel^ who voted 
in right of the eftate in the year 1780. The 
confideration was ziL It was (aid that the fa- 
ther, being himfelf difqualified, had transferred 
the property, to enable his fon to vote for him j 
and that the receipt of rent after the canvafs of 
the borough, when it mufi have been due fo 
long before, afforded a ftrong prefumption that 
the whole tranfaftion was merely colourable. 
To which it was anfwered, that tefnants gene- 
rally pay one half-year's rent under another; 
and that the property was transfetred fo long as 
thirteen months before the eleftion; The leafc 
Jtnd relcale from the father to the fon were pro- 
duced, and proved by a fubfcribing witnefs. 

Gooi># 

Richard tble, £fq. of South Tanton, faid, 
Ke voted for a field, confining of two acres, the 
value of which is about 61. a-year. His deeds. 
Were in the poffeffion of his attorney He pur- 
chafed it fix or eight months before the eleftion j 
and acknowledged that he knew there was to 
be a contefi: in the boroogh. He faid he had 
paid I joL for the purchafe; and was known to 
be a gentleman of fortune. A witnefs proved the 
value of the eftate to be as above but the deed 
of conveyance was not produced. 

Bad* 



Thomas 
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Thomas Day had mortgaged his property to 
Priddeaux, who was in pofleflion on the 25th 
March, 1790, when Mr. Hole lent Day, with- 
out any fecurity, a fum of money equal to the 
incumbrance for fix months, without intereft, 
with which the mortgage was paid off, and 
Day entered into pofleflion. The property was 
foon after the eleftion mortgaged to Hole, and the 
(ix months intereft included in the mortgage. — 
In favourof the voter, it was faid that he was legal* 
ly feifed of the eftate at the time he voted ; and 
whatever he might have done afterwards, could 
not alter his title at that time. Againft him it 
was contended, that the whole tranfadion was 
tainted with the fame marks of occafionality, 
which had been fo often complained of. — Prid- 
deaux was ferved with a warrant to j^ttend the 
committee, but was ill, 

Bad. 

On Monday the 28th of February, Mr. 
Pierrepont informed the Houfe, that it appear- 
ed 10 the committee that the merits of the peti- 
tions did in part depend upon the right of chu- 
fing, nominating, or appointing the returning 
ofiicer, who was to make the return of the elec- 
tion ; and that thereupon they had required the 
counfel for the fevcral parties to deliver to the 
clerk of the committee ftatements in writing of 
the right of chufing,' nominating, or appointing 
N the 
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the returning of&cer of the borough, for which 

they rcfpeftively contended. 

That in confequence thereof, the counfel for 
the petitioners, John St. Ledger, and Robert 
Ladbroke, Efqrs. delivered in a fUtpv/uic, as 
follows : 

We apprehend that the mayor of the town 
and borough of Oakhampton is the returnmg 
officer of the faid borough. The mayor is 
chofen by the capital burgeflcs and *afliftant 
burgefles of the faid borough, according to 
the charter thereof. 

That the counfel for the petitioners, John 
William Anderfon, and John Townfon, £fqn. 
and alfo for the petitioners eleftors of the (aid 
borough, delivered in a ftatement, as follows : 

The candidates, Meflrs. Townfon and An- 
derfon, and the eleftors petitioning in their 
intereft contend, that the legal returning officer 
of the borough of Oakhampton, is the PortrceYC 
for the time being. 

That upon the ftatement delivered in by the 
counfel for the laft mentioned petitioners, the 
faid feleft committee have determined, that the 
Portreeve of the borough of Oakhampton is not 
the legal returning officer of the faid b<^ 
rough. 

That 
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That upon the ftatement delivered in by 
the counfel for the petitioners, John St. Ledger 
and Robert Ladbroke, Efqrs. the faid feleft 
committee have determined. 

That the mayor of the town and borough of 
Oakhampton is the returning officer of the faid 
borough. 

That the f^ud fcledt committee have alfo de- 
termined. 

That John William Anderfon and John 
Townfon are not duly returned, &c. 

And that John St. Ledger and Robert Lad- 
broke are duly returned, &c. 

And alfo, that the latter gendemen are duly 
cle£ted burgeffes to ferve in this prcfeirt parlia- 
ment for the faid borough (tf). 

And alfo, that the faid feveral petitions, or 
the oppofition of the faid parties to them, did not 
appear to the faid feledt committee to be frivo- 
lous or vexatious. 

And the faid determinations were ordered to 
lie entered on the journals of the Houfe. 

{a) Upon the whole, the committee feem to have been of 
opinion that there was a majority of two againft Mr. 
Townfou, and of three againft Mr. Anderfon. 

N % Tkc 
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The evidence of Brock, p. 112, probably referred 
to the queftion of bribery^ which was not entered upon. 
It was allowed to fland in the M.S, by miflake, and not 
obferved till the iheet was printed. 

The Rev. Humphrty Aram H*k was objefted to, as bavmf 
faid at the poll that h^ voted for the glebe and parfonage* 
houfe; which were alledged not to be within the borough— < 
The obje(^ion feemed to be given up, and his vote was de^ 
cided to be good* 
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III. 

THE 

C A S E 

Of the Borough of 

P N T E F R A C T, 
In the County of York* 




on Wcdncfday the ad of 
rjf cotnpoCcd of the following 

ovtf Chairman^ 



Hcnrf Thornton, bfq. 
f^iiAnneflcy, Efq. 
John Wil'am Egerton, Efq. 
Sic Hcnvj Gough Calthorpe, Bart, 
Janes Buller, Efq. 
Hon. Geo. Fulk Lyttleton* 
Sir George Beaumont, Bart. 
Harry Burrard, Efq. 
Sir W. M. Milner, Bart. 
Hon. John Thomas Townfliend^ 
Earl of Courtown. 

Nominee of the Petitioners^ 
Right Hon. William Windham, 

Nominee of the Jitting Members^ 
Charles Bragge, Efq. 

Petitioners, 
Charles Mellifli, and John Anflruther, Efquires. 



Certain Electors in favour of Melli(band Anftruther. 
Counsel^ 
Mr. Serjeant Cockell. 



John Smith, and William Sotheron, Efq. 



Counsel, 
Mr. Piggot, Mr. Douglas. 



Sitting AfemberSf 



Counsel, 
Mr. Law, Mr. Graham, Mr. Luders. 
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Of the Borough of 



PONTEFRACT. 

nr\ H E Petitions ftated. That Pontefradl is 



nure, and an ancient corporation ; and that the 
corporation confifts folely of freeholders of bur- 
gage tenure, paying a burgage rent ; and the 
only perfons legally entitled to vote for members 
to ferve in parliament for the faid borough, are 
fuch as have, within the faid borough, a free- 
hold of burgage tenure, paying a burgage rent. 
That at the laft eleftion of members to ferve in 
the prefent parliament for the faid borough, 
John Smith and William Sotheron, Efquires, 
togetlicr with the petitivjners Mr. MelliQi and 
Mr. Anftruther, were candidates ; when in vio- 
lation of the right of the real eleftors of the faid 
borough, William Tomlinfon, Efq. the mayor 
and returning ofiicer, took upon himfelf to re- 
jed the votes of many perfons, having within 




borough, of burgage te- 



N4 



the 
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the faid borough a freehold of burgage tenure, 
paying a burgage rent, who tendered their 
voices forMellifti and Anftruther ; and admitted 
a great number of perfons claiming a right to 
vote as inhabitants, houfeholders, and refiants, 
within the faid borough, to poll for Smith and 
Sotheron, who had no right to vote : and that 
the faid mayor returned Smith and Sotheron, 
aldiough Mellifli and Anftruther were duly 
eledled, and ought to have been returned. 

There arc two refolutions" of the Houfe of 
Commons on the right of election in this bo- 
rough, one in the year 1624, the other in 1 770. 
The fubjeft of the prefcnt coutcft was, which 
of thefe (hould be taken to be the lad determi- 
nation within the aft 2 Geo. II. cl\ 24. § 4.? 
(a). The committee being of opinion that both 
Ihould be read conditionally, they were read in 
.their chronological order. 

THE RESOLUTION OF 1624 

Appears on the journals in two different en- 
tries; one by the Clerk of the Houfe, and the 

(a) The a£V was paflTed in the year 1729, and the words 
of the claufe are, "that fiich votes dial! be deen^cd to be 
legal which have been fo declared by the laft determination 
of the Houfe of Commons ; which lad determination con- 
cerning any county, city, fliirc, borough, cinque port, or 
place, fliall be final to all intents and purpofcs whatfocrcr, 
any ufage* to the contraiy notwithflandiog.** 

Other 
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other by his fon, who officiated as clerk during 
his father's illnefs ; none of whofc entries appear 
between the 17th of March and 21ft of April 
(a). The entry by the father is as follows (b): 
Mr. Glanville reporteth for Pomfret two 
points, I •Who the eleftors — refolved by the 
committee, there being no charter, nor pre-- 
fcription for choice, the eleftion to be made • 
by the inhabitants, houfeholders, refiants. — 
*^ — Refolved alfb, fo now upon the quef- 
« tion." 

2. That the committee alfo of opinion, 
^* in refped: the poll demanded, * though in- 
" terrupted by Beaumont, yet the poll not 
being purfued, the choice of Sir Jofeph 
Jackfon void, and a new warrant to iffue for 
a new choice/* 

The journal ^of the fon, of thfe fame date (c)^ 
is as follows : " Concerning Pomfret. — Qneftion 
of Sir John Jackfon. Committee refolved, 
all the inhabitants, houfeholders, ought to 
have voice. 2. Committee refolved upon the 
latter writ, no burgefs duly chofen, but a 
*^ new writ to go." 

Refolved, That the eleftion ought to be 
in Pomfret by the inhabitants, houfeholders, 
refiants there." 

(a) Sec Journals, Vol. T. p. 688. 
{i) P. 714— The father's jouhial of this period begin* 
p. 670 ; thcfon's, p. 7x5. (f) jSMay, 16^4, p. 797. 

Refolved, 
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Rcfbhred, That neither Sir John Jackfoir 
nor Sir Richard Beomoht are duly elefted, 
and that a new writ (hall go out for a new 
« eledion." 

There is alfo an entry of the fotfs, of the 
ift of April {a)y when the queftion of the 
double return was (iril agitated ; in the follow- 
ing words : 

*^ Sir Tho. Wentworth prefers a petition 
•* from Pomfret — read — The mayor before any 
writ came, undertook a place for Sir Jo. 
Jackfbn. Shut the door againft thofe that 
came for Sir Richard Beomont : a number 
of recufants and papifts brought in : 40 of 
them made burgeffes to carry the eleftion. 
—The eledlion being naught, the return 
*^ cannnot be good. — ^To have all reported to 
the Houfe together. 

Sir Geo. Moore : — This town admitted the 
laft parliament to fend burgeffes. — Since one 
fide heard by counfel, to have the other 
heard." 

Mr Glanville, upon queftion to make the 
report — confidercd one point, the validity of 
the return : heard no counfel on either fide : 
had the writ and two indentures. Sir H. 
Holcroft double returned, he waved Pom- 
fret. A new writ went down to Pomfiret. 



ia) Page 751. 



" The 
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The flieriff makes this return : two days after 
the date of the writ, mayor and aldermen told 
him they had chofen Sir Jo, Jackfon ; 
and after the 1 1 March, divers other alder- 
men and burgeffes told him they had chofen 
Sir Rich« Beomont. He returned two in- 
dentures; i. mayor, aldermen, and bur- 
geffes — The common feal of the town : 2. 
Four of five aldermen, and the reft burgeffes, 

" returned Sir Rich. Beomont — twenty and 

** odd hands — 

" Committee conceived thefc feveral inden- 
tures to be returned by the flierifH They 

" thought the form of it irr^ular. Their opi- 
nion, that the return, as it is, hath fubftance 
fufiicient to warrant Sir John Jackfon to come 

" into the Houfe. Afore they rofe, a petition 

" exhibited agalnft the eledio*— Writ good 
enough, although the * day; becaufe it 

" begins not till the King come. 2. returns, 
he made a warrant to mayor, aldermen, 

*^ and burgeffes ; Sir Jo. Jackfon*s indenture 
is true then, according to the warrant ; other 
not — bear date one day.— Looked on the 
hands. to the indenture — forty to one — but 
twenty to the other. — Sir Jo. Jackfon, the 
greater number. This the ground of the opi- 

" nion of the committee. 



« Ordtted, 
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« Ordered, That this bufinefs of Pontefra6t, 
concerning the eleftion, (hall be heard at the 
committee of privileges in his due time and 
turn. 

^* And left by the Hoiife to the dioice of 
^* Sir John Jackfon, whether to come into the 
Houfe, or to forbear.** 

THE RESOLUTION OF 1770 

Is in the following words [a) : Refolved, 
That the right of eleftion for members to ferve 
in parliament for the borough of Ponrefraft, 
in the county of Yorke, is in perlbns haring, 
" within the faid borough, a freehold of bur- 
gage tenure, paying a burgage rent." 

It paflcd after counfel had been heard on the 

queftion, ^d"m motion made, "That the two 
entries of the 28th day of May, 1624, of re- 
. " folutions concerning the right of eledtion for 
the borough of Pontefradt, appearing in two 
feveral journals, be admitted to be read to the 
counfel at the bar, as the laft determination 

" of the Houfe touching the legality of votes 
for members to ferve in parliament for that 
borough." Upon which the Houfe divi- 

<Jing, there appeared. Yeas 32 ; Noes i6i. 

The petitioners then moved for leave to with- 

{a) Jour. Vol. ja, p. 6s5, 

draw 
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draw their petition, but were not allowed, as 
the fitting members wiflied to offer evidence in 
favour of burgj^e tenure; which being, ac- 
cordingly produced to the Houfe, they came 
to the above rcfolution. 

In the prefent cafe, Mr. GlanviUe*s report of 
the cafe, on account of its great authority, was 
conftantly referred to by the counfel, and com- 
pared with the journals, 

Seijeant Cockell^ 

On the part of the petitioners, faid. The 
queftion now before the committee was a dry 
queftion of law, Whether the right to chufe 
members of parliament for the borough of Pon- 
tefradt, is in the inhabitants, houfeholders, re- 
fiants, who have chofen the fitting members, or 
in the burgage tenants of the borough, who ex* 
ped: to feat the petitioners. — It is no queftion of 
reform or fpeculation, but depends entirely upon 
which of the two refolutions the committee (hall 
decide to be the laft"; which is of courfe made 
to bind the right of eledion by the 2 Geo. II. 
ch. 24, § 4. — He might reft upon the refolution 
of 1770, as the laft in date to be found on the 
journals, and call for the reftraining claufe of 
the aft to exclude every other right ; but if he 
was required to go into the merits of the cafe, 
he could fafely ftate to thfi/committec, that the 

borough 
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borough of Pontefract afTordcd the purcft, as 
well as mod ancient example of burgage te- 
nure. Littleton (§ 162, 3.) fays, " Tenure in 
*^ burgage is where an ancient borough is, of 
which the King is Lord :** Alfo, fays he, 
the fame manner is where another Lord Spi- 
ritual or Temporal, is Lord of fuch a bo« 
rough, and the tenants of the tenements in 
fuch a borough hold of their lord to pay each 
of them yearly an annual rent/' He adds, 
in the next feftion, of fuch oW towns called 
*^ boroughs, come the burgefles of the parlia- 
ment to the parliament.'' Lord Holt, too, in 
the cafe of Aftiby and White, (a) gives it as his 
opinion (let it be taken merely as the c^inion of 
that great lawyer) " that it is a part of the con- 
" flitution of England, that thefe boroughs (hall 
elcdc members to ferve in Parliament, whe- 
ther theybe boroughs corporate ornotcorpo- 
rate ; and in that cafe the right of eleftion is a 
privilege annexed to the burgage land ; and 
" is, as I may properly call it, a real privilege 
a principle which has fince been adopted by 
the greateft lawyers. Pontefraft appears to have 
been a borough at or before the conqueft 5 and 
is mentioned as fuch in Doomfday, which will 
be allowed to be a record of the higheft autho* 
rity,— The tenants are there called burghers ; 

Lord Raym. 951 • 

and 
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and the Lord Ilbert de Lafci, appears to have 
had conliderable burgage pofleffions in the bo» 
rough. This was a period long anterior to the 
date of legal memory, which has been fixed by 
lawyers to the commencement of the reign of 
Richard 1. — In the 5th year of that monarch 
(only four years within that date) there is ex- 
tant a charter of Roger dc Lafci, who appears 
to have been conftable of Chefter and Lord 
of Pomfret, which not only grants but confirms to 
his burgeffes, liberty and fi"ee burgage ; and their 
tofts to tlicm and their heirs, paying i2d. for 
each toft, as in the time of Henry dc Lafci, who 
appears to have been dead ; and who (as well 
as Roger) was pto^^ably a defcendant of Ilbert's. 
This charter diftingui(hes between burgcflesand 
inhabitants; to the former, the privileges are 
more extenfive than to the latter. It does not 
confirm thefe privileges gratuitoufly, but for a 
rent ; 1 2d. is to be paid for each toft or fcite of 
a houfe (which has been paid ever fince) and 
300 marks (in thofe times a very ample confide- 
ration) are bcfides given to the lord.— The 
next charter he meant to produce was one of 
Henry de Lafci, Earl of Lincoln, in the year 
1278 ; in that he grants to the burgejfesy cer- 
tain (beds and flails in the town, which to 
this moment are enjoyed by the corporation. 
Two charters of Richard III. in 1485, come 

next I 
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next; one granted by him as King of England, 
and the other as Duke of Lancafter, the borough 
having fallen to him in the latter riglit : he 
grants to the biirgeffes additional liberties and 
privileges, and erefts them into a corporation ; 
which corporate form they retain to this day. 
An exprefsclaufe of thefe charters recognizes per- 
fons as burgeffes of Pomfret, who are not inha- 
bitants, and therefore precludes all idea that bur* 
gcffes and inliabitants are the fame ; for it enafts 
that the mayor (hall be chofen out of the burgeffa 
rejident ; which fliews that there were out-bur* 
gefles,who'had certain privileges from their lands, 
tho' they did not refide. The word, in common 
parlance, may mean an inhabitant in a borough 
who has merely a perfonal right ; but it never 
had that meaning here. The returns in the reign 
of Edward L are in the fame general term? in 
which all returns were then made ; but fincc the 
revival of the right to fend members to parliament 
(excepring thofe of Mr. Smith, the prefent fitting 
member) the returns are in the name of the mayor, 
aldermen, and burgeffes ; and it is remarkable, 
thatthe very next return after the exception in 1 624 
(as it is contended to be) the precept was 
directed to thofc who had the ancient right, and 
the return made by the mayor, aldermen, and 
burircfles as ufual. There are two other con- 
firniatory charters from the crown, which feem 
to be immaterial ; but there is a charter of the 

4rh 
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4th of Jame$ 1. previous to thefe obfcure entries^ 
which grants and confirms to the burgefles all 
their former liberties and franchifes. Long be- 
fore this they had in common with many other 
boroughs, relinquiflied the privilege of fend- 
ing members to parliament, owing to their po- 
verty and the wars of Ae Barons ; but knowing 
what their ancient franchifes were, they did not ^" 
addrefs the crown for a new charter, but for a 
charter of confirmation, which the crown grants 
in the moft explicit terms. After laying down 
rules for the internal government of the corpo- 
rarion, the charter grants and confirms to the 
mayor, aldermen, and burgefles, every right 
and privilege which they had ever enjoyed by 
grant or prefcription. The burgefles therefore, 
who are the grantees of this charter, refume the 
privileges they had enjoyed before, and amongfl: 
others, that of eledting members to parliament ; 
which indeed, if this was a borough of pure 
bur^^e tenure, no other perfons had a right 
to exercife. Accordingly, in the 19th year of 
the fame reigp^ when they petition to be 
reprefented, they offer, the charter of the 4th 
of James, which reftores the former rights of 
the corporation ; and the committee, upon 
that charter, and the application of the buf- 
geflies, are of opinon, that the writ fliould 
go, — The inhabitants are here again diftin- 
guiihed from the burgeflTes ; they had no pare 
O in 
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in tbc petition, nor were they mentioned 
in the precept which is direfted by the flierifF 
to the mayor, aldermen, and burgcffes. 

Againft the pofitive language of the charters, 
corroborated by an unvaried ufage, all that can 
be oppofed is an ohfiure entry on the Journals o^ 
1624; for fuch he Ihould^contend it was, and 
not a refolution of the Houfe ; which, excepting 
the two late inftances, had never once been 
followed ; and which therefore gave him a 
right to affert, that in point of fact, it had 
not for its objed the eftablilhment of a right, 
but was merely an opinion or conceit, adopted 
by Mr. Glanville's committee, refpeftable oidy 
for the quarter it came from, but from which 
a very different refolution would have proceeded 
had the committee been aware ofthofe proofs on 
which he meant to bottom his argument. Ser- 
jeant Glanville, and the other refpeftable per- 
fons who framed that committee, lived long af- 
ter the refolution. How came it then that they 
acquiefced in the very next return, which con- 
tradifted their determination, as the candidates 
in 1625 flood upon that very intereft j which, 
according to the arguments ot his opponents, 
yielded in 1 624 to the claims of the inhabitants ? 
Sir Rich. Bcomont and Sir Francis Folianbe were 
returned without oppofition upon the intereft of 
the burgcflcs ; among whom Tattome, the for- 
mer petitioner, appeared the foremoft. It would 

probably 
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J)robably be faid, that this and the fubfcquent 
returns proceeded upon agreements between 
panies, and that they could not alter the law. 
He did not mean to fay that they could, but 
fuch agreements ought to be proved fraudulent, 
or the fad would afford the ftrongeft prefump- 
tion of the right. It v<ras ftultifying both the can- 
didates and cledtors, to fuppofe that they would 
fo foon bring forvyard that very intercft which 
had been deftroyed the year before ; and it was 
ftultifying the Houfe to fuppofe that they could 
do it with effed. 

Glanville indeed fays, that the charter of 
Htnry IV. did not limit the right to the bur- 
gcffes ; but by deciding on that charter, he did 
not decide that other charters might not cxift. 
The candidates and the burgefles found that 
other charters did exift, and the confequence 
was, that not one inhabitant, till now, claimed 
an advcrfc right. The refolution (if it can be 
called fo) was difregarded as foon as made. 

Did the legiflature mean, That the aft of 
Geo. II. (hould fbmp the charafter of a determi- 
nation upon an obfcure and unintelligible entry ? 
It could not mean to do injuftice; it was fully 
aware of the nature of the ancient and imperfedt 
journals of the Houfe of Commons ; and avoid- 
ed, therefore, fpecifying what entries fliould be 
O 2 confidered 
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confidered as laft determinations, leaving thar 
to be decided by the Houfe of Commons itfelf, 
as the necellity of particular cafes might require. 
At all times the Houfe has zealoully contended 
for that right ; but if it were to be implicidy 
bound by every entry, however imperfect on 
its journals, it would renounce this moft im- 
portant privilege, and frequently adopt, not its 
own language, but that of the other Houfe, or 
of the crown, in times when their intereft hap- 
pened to have prevailed. The learned editor of 
GJanville's work, on which fo much reliance is 
placed by the other fide, gives tMs chara&er of 
the ancient journals (a) : The printed jour- 
nals in the year 1623-24, the time when 
thefe reports were made, are particularly im- 
perfeft and complicated. The clerk of the 
Houfe of Commons at that time, was in an 
infirm ftate of health, which would not ad- 
^* mit of his conftant attendance on his duty ; 
his fon, therefore, fometimes attended for 
him ; and they both accordingly took rough 
minutes, from which the journals are prin* 
ted ; but thefe are fo obfcure, unfatisfad:ory, 
" and in fome places even contradidlory, that 
they rather tend to introduce confufion and 
" uncertainty than to afford information.*' — 
Yet this is the light by which the Houfe of 
(a) Page 2. 

Commons 
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Gommons is to direft its proceedings; thefc 
rough minutes are to trample on eftabliihed 
rights, to overturn charters, and to deprive the 
cleftors of their franchifes. 

In order to weaken the authority of thefe en- 
tries, Mr. Serjeant Cockel faid, He would (hew 
their complexion by fome obferY|^ons on the 
hiftory of the times, and the cotemporary en- 
tries. In page 683, it appears, that " Sir Fran- 

cis Seymour" (one of the committee which 
had been appointed by the Hoiife to review the 
journals) " defireth to know the pleafure of the 
Houfe, whether they (hall have power to 
ftrike but what they think fit A fingular li- 
berty this to be taken with records ; but the 
fa£t was, they frequently contained errors and 
untruths. A few- fentences before the cafe of 
Pomfret, there is an entry refpefting Fcrdi* 
nando Huddlefton ; the queftion was. Whether 
his eletlion was good ? which is faid, both by 
the fether and the fon, to have been determined 
by the committee in the affirmative. But if 
Glanville is to be bdicvcd, he fays, (p. 127) 
that the committee dechned coming to any re- 
folution on that head, and referred the cafe to 
the Houfe. In the Cirencefter cafe, on the 
2iftMay, one (hould imagine, from the lon*s 
entry (p. 792) that the right was in the inhabi- 
tants : his words are, " That in this borough, 
O 3 all 
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all the inhabitants, houfeholders, ought to 
" have voice/' Whereas the father, (p. 708) 
fays, " The eledion to be made by the houfe^ 
" holders, and not only by freeholders i'* thereby 
giving a concurrent right to t^e latter. 

In the very cafe before the committee, it is 
impoffible to colled, from the father's entry, tha^ 
the Houfe came to any refolution as to ifluing a 
new writ : one would imagine that it was con- 
fined to the committee, though the fon anc^ 
Glanville ftate the contrary. 

The journals ofthefe times haying been juftly 
branded with inaccuracy, the Houfe, in 1742,. 
appointed Mr. Hardinge, their clerk, to revifc 
and correct them. His report, which is to be 
found in Vol. 24, p. 264 (to the truth of which 
therefore the Houfe aflfented) ftates, " That be- 
' ing, for the moft part, minutes taken by the 
" clerk, and not afterwards tranfcribed, they 

arc in many places incorredt, and almoft ille- 

gible ; and are alfo much impaired by length. 
" of time, and various accidents y yet as they. 
" contain the hiftory of many imporunt tranf- 
" aftions, and alfo the heads of fpeeches de- 
" livered by many famous members in debate, 
" concerning the prerogative of the crown, and 
" the liberty of the fubjcft, they feem worthy 

of very great regard." And he adds, " Maiy 

of tlicir defeds, may probably be fupplied 

" by 
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by the help of ancient copies'* and " colla- 
*^ tion^^* This record, as it is contended to 
be, is to be thus patched up by the refearches 
of antiquarians ; and after all, there is only a 
probability that it will be rendered intelligible 
(a). The language of the legiflature, by the aft 
of Geo. II. was, that where the right has really 
been litigated, the folemn determination of the 
}4oufe of Commons (hall bind, to prevent thofe 
Cpntradi&ory decifions which frequently took 
place previous to the aft. But before the Houfe 
can be faid to come to a determination, or, in 
odier words, to a judgment, it is neceflary there 
Ihould be litigant parties ; that evidence Ihould 
be heard, and that there fliould be a determi- 
nation upon the point in iffue. Befides, the 
Houfe has holden, that it may explain its own 
refolutions, and if it may explain in any inftance, 
it may furely explain ir\ the *iioft important of 
all points, namely. Whether a given entry be 
a refolution or nqt ? The line by which he wi(hed 
this entry to be judged , would be adopted in every 

(a) There are entries ilKch it is nlmod tmpoffibleto un- 
derfland ; viz. FoL \,p, 399. — ** 4 Henry IV. confirms pri- 
vileges to the clergy.— The King — no traytor nor felon— 
the fubjed a fifteen.'* — And in the fame page, there is an 
entry that can only bccxcufed from the name of the fpeaker; 
the heads of whofe ipeech it feems to give — ** Sir Wro. 
Paddy — that the prerogative tender — God Omnipotent,— 
not Omnipotent.— Excufcs — a lcamc4 filcnce— - 

O 4 court 
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court of juftice. — If the enquiry was, Whether 
a cenain point were decided by the court ? the 
firft confidcration would be, Whether it was 
brought to an iflue between the parties ? but if 
in the courfe of the judgment, matter extraneous 
to the iflue were introduced, the court would 
fay it formed no part of the queftion. So here 
the determination of the right (if it ever took 
place) being extraneous to the iflue between the 
petitioner and the fitting member, the aft of 
Geo. II, had not the power of tranfubftantia- 
tion, and could not give the entry of 1624 an 
extent and perfeftion, which it does not in» 
trinfically poflefs. But upon the principles of 
cftabllflied law, there was the fl:rongeft pre- 
fumption, that the points contended for, by the 
prefent fitting members, had been otherwife de^ 
cidcd. In the cafe of Powel and Milbanke (a) 
Lord Mansfield held on the beft authority, that 
notwithftanding a refervation of a right to the 
crown, and the undoubted maxim, that no time 
bars the King, ufage for a length of time jufti- 
fied the prcfumption of a ftjbfequent grant of that 
right. TJ pon the fame principle, he might perhaps 
afle the committee to prefume a determination in 
his favour ; but, at the leaft, he might under the 
circumftances of the cafe, alk them to prefume 
tb^t there was no determination againft him, as 
(«)Tcrm Rep. 399. 

there 
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there was no trace of ks having ever been afted 
upon. 

But to enter on the hiftory of the queftion in 
1624; the journals derive no additional autho«* 
rity from the circumllance of there being two 
entries, for thofe entries contradid each other, 
and, inftead of explaining the cafe of Pontefraft, 
render it more unintelligible. It appears, how- 
ever, there were two returns ; one by the may- 
or, aldermen, and burgeffes (the name given to 
the corporation by the charters) who returned 
Sir John Jacklbn ; the other by diverfe aldermen 
and burgeffes, omitting the mayor, who re- 
turned Sir Richard Beomont. So that the re- 
turns appear to be by the fame defcriptiori of 
perfons. The committee and the Houfe, with- 
out hearing counfel, decided from die face of the 
returns in favour of Sir John Jackfon, becaufe 
his return was in the words of the precept, and 
there was a majority of eleAors names annexed 
to it. The Houfe could neither hear counfel 
nor examine witneffes in this ftage of the bufi- 
nefs; for, accordii^ to Glanville, there was at 
that time no petition againft the eleftio*! before 
the committee (a) ; " but then,*' fays Glanville 
(" afore they arofe/' fays the forfs entry) 

a petition was exhibited in the name of 

f 

(a) Paget 138, 140. (i) Page 140. 

" Wm. 
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Wm. Tattome, and others, as burgtff§s of 
the (aid borough." 

This petition miift have contained the allega- 
tions of the coftiplainty That a number of re- 
cuiaots and papifts were brought in, and 
40 of them made burgelTes to carry the elecr. 
*♦ tion." It was clearly the only pe-tition pre* 
fented ; for bad there been a prior petition, the 
eirpreffion of Glanville, and the clerk's fon, 
would have been another petition wa? prefented. 
Tbc word maie^ feems to imply conveyances 
by fraudulent deeds ; for no one c^ make an 
inhabitant. — The words brought in^ imply thOft 
the voters were (bangers to the town, and con* 
fequently not inhabitants ; and the expreflion, 
t6 cany the eleSioHy (hews that the conteft w as mere- 
ly as to i^umbers, and that thefe forty pretended 
to be burge(res; and as fuch, to have a right %q 
vote. The difpute then was between burgeffes 
and burgefles ; and xhc complaint of the pcti?- 
tioners, the occafionality of certain votes. Had 
the inhabitants claimed any (hare in the eledtion^ 
Sir Richard Beomont, or Xatpme, would have 
made their rejedion as fueh, a fpecific com- 
plaint ; their claim would have been accurately 
ftated ; the return would have been emphai^i^ 
cally made by them, as it is now iq fevoyr of 
the fitting members. But if no fuch complaint 
was l>cfore the committee, the decifion of the 
point was extrajudicial, and the opinion of the 

committee 
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committee merely fpeculative. It appears, by 
Qlanville's report, that he was ignorant of the 
^ftence of charters or ufage in the borough ; 
and the words of the clerk's entry (p. 714) are 
remarkable, there being no charter, nor pre- 
fcriptlon for choice,*' that is, apparent to us. 
How (hoiild there, as no evidence was adduced? 
but no notice of the ground of this refolution is 
taken by the fon ; and the father, on the othey 
band, does not mention the papifts and recu- 
fants. The fon's journal, in giving fhe reafon 
why the original writ was good, has the follow-^ 
ing words : — " Writ good enough, although 
the day — becaufe it begins not till the King 
come/— The legiflature could not mean to 
fay that fuch imperfed entries (hould be evi. 
dence of the determinations of the Houfe againft 
an uniform ufage to the contrary ; it referved to 
the Houfe the neceflary power of declaring, 
when occafion might require, what were and 
wliat were not its determinations. In the year 
1 7 70, the Houfe debated on the entry of 1624, 
^d then came to a refolution, that it did not con* 
tain a determination of the right. The Houfe then 
came to a determination of the right ; which is 
furcly the laft upon its journals, and which, con- 
fequendy, muft bind both the committee and 
fhe rc?urmng officer, who would be in a mift^r- 

able 
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able fituation if he were not excufed, when he 
/wears that to be the laft determination which 
Appears lateft upon the journals; and which the 
Hoirfe, by allowing to ftand there, adopts as 
the laft. — The returning officer can furely have 
no right to controvert the Judgment of the 
Houfe ; but if the committee fhould decide that 
tlie refolution of 1770 is not the laft, though it 
is the laft upon record, the returning officer 
will be neceflarily expbfed to aftions of falfe 
return, for having obeyed the decifion of the 
IJoufe, and for having followed the diredions 
in the journals. 

But wTiatever queftions might have been agi- 
tated in the committee, nothing more was re- 
ported to the Hojfe, and confcqnently nothing 
more could be rcf ^Ivecl than that the eleilion was 
void on account of the riot. In the Norfolk cafe 
(Tlie firft in Glanville's book) an order of the 
tloufe is .flared, enjoining the committees to 
report, not only their refolutions, bnt the fl:ate 
ind p.v Pculars of the proof; for the Houfe is 
n : > be concluded by the opinion of any 
committee, in matter of faft no more than m 
matter of liw.'* (a) Accoi '^ing to this rule, 
the Houfe would have required the committee 
to have fliued the grounds on which they de- 
termined the right, if a determination of the 
right had been reported ; but no fuch ftatement 
{a) Page 4. 

appears 
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appears on the journals ; the reafoning of the 
committee can only be found in Glanville : the 
conclufion therefore Is, that the- reafoning on the 
conftitution of the borough was confined to the 
committee. But however ftrongly the queftion 
of the right to vote might be agitated there, if 
it was not reported to and adopted by the 
Houfe, it cannot bind as a lafting determi- 
nation. 

It is to be remarked alfo, that any one who 
confuhs Glanville with attention, will obfcrve, 
that the refolutions in the cafe of Pomfret are 
very differently dated from the refolutions of the 
^ committee of privileges in other cafes reported 
to the Houfc. — ^Where the Houfe agreed with 
the committee, his language is, Such a point was 
conceived by the committee, and fo reported to 
. the Houfe, and there accordingly refolved. 
The agreement to each fpecific point is dated, 
or all the points are expreflly included under a 
general determination. But being confcious, in 
che cafe of Pomfret, that the opinions of the com- 
mittee were adopted without any evidence tojuf- 
tify them,and were merely fpeculati ve proceeding^ 
as he dates on the idea, that no ufage or char- 
ter could be proved (which alone could juftify 
the fpeculation) he haftens to the conclufion ; 
namely. That the eleftion was void, on ac- 
count of die riot, which ^ he fays, being fo re^ 

ported 
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parted to the Houfey was there accordingly re* 

fohed. 

It may be faid that thefe entries in the time of 
James I. are journals, as well as thofe of the 
prefent day. The name is fimilar, but the care 
with which they were compofed is widely dif- 
ferent. If an opinion might be hazarded as to 
the capacities of the father and fon, it might 
perhaps be faid with juftice, that the father had 
that knowledge of the points of difcuffion which 
his experience muft be fuppofed to Jiave af- 
forded him ; but that from his age and debility, 
he could not write faft. — The fon, on the other 
hand, appears to have written a great deal with- 
out any knowledge of his fubjeft. The clerks 
arc now not only more experienced, but collate 
their notes, and compare them with original 
documents ; they are then carried by the clerk 
of the Houfe to the Speaker, and receive his 
approbation before they appear in the fliape of 
votes ; and it is not till after another examina- 
tion at the year's end, that they aflume the cha- 
racter of journals. — Tc thefe, all the authority 
of a record is due: to the entries of 1624, a rc- 
fpedablc name can hardly be given. 

In a word, there were but two queftions be- 
fore either the committee or the Houfe. ift. 
Upon the return j zdly. Upon the allegations of 
the petition, prefented by a party who ftiled 

them- 
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themfclves aldermen and burgejfes (who in 
Pomfret have always been tenants of burgage 
freeholds) againft another party filling them- 
fclves mayor, aldermen, and burgejjes; which 
parties Glanville (p. 138) affertstobe the fame. 
On the firft queftion, the Houfe declared die 
return good ; on the fecond, adjudged the elec- 
tion void, on account of the riot. The very 
next return, inftead of being made by the in- 
habitants, was made by the party who had be- 
fore petitioned, with Tattome at their head.— 
This, together with the correfponding form of 
the fubfequcnt returns, affords the flrongefl pre- 
fumption, that no fuch determination, in fa- 
vour of the right of inhabitancy took place, as 
is now attempted to be collefted from a muti- 
lated and conti-adiftory journal. The Houfe 
decided fo in 1770 ; and in 1775, a committee 
adopted that determination- (j). Ifinthetvvo 
hfl committees the evidence was not fo com- 
plete, nor detailed fo much at length as it will 
be now, the negleft was owing to the oppofite 
claim being treated with too much contempt. 
The committee by deciding in favour of the 
ftroDg conclufion that the evidence affords, 
will proteA a fpecies of property which the con- 
ftitution has authorized to be legal, and reftorc 

{a) I Doug. 408. 

to 
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to the borough its ancient^ and till lately, \m- 

queftioned right of reprefcntation. 

Evidence for the Petitioners. 

Two ftatemcnts of the right of eleftion were 
then given in, couched in the terms of the two 
refclutions of 1624 and 1778 (a). 

The petitioners then gave in evidence tho 
following charters : 

I. The grant of Roger de Lafci, dated the 
5th of Richard I, granting and confirming to his 
burgejfes of Pontefradt and their heirs and fuc- 
ceflbrs, liberty and free burgage, and their 
tofts, to be holden of him and his heirs in fee, 
yielding yearly to him, or his heirs, for all fer« 
vice for every whole toft iid. as they did in 
the time of Henry de Lafci — ^granting, amongft 
other things, that every burgefs may give or 
fell his land to whoever he (hould pleafe (unlefs 
in mortmain) referving the rent to the Lord, 
and entering a plea, and rendering the lands 
into the hands of the headborough ; who is to 
give them to the buyer in gift from the Lord.— 
He who dwells in a manfion-houfe to be free, as 
if he were a burgefs. If any pcrfon have many 
houfes in his tofr, and let them to others, they to 
be free to fell and buy all merchandife ; but 

{a) Sec the report of the committee at the end of the 
cafe. 

he 
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he to give 4^. a year to the headborough. 
Burgejfes feem by this charter to have many pri- 
vileges peculiar to themfelves, and efpecially 
above thofe who are ftiled forinjici. The confi- 
deration of the grant is three hundred marks of 
filver (/j). 

2, A grant of Henry De Lafci, Earl of Lin- 
coln, and conftable of Chefter, granting and con- 
firming to the burgeffes and men of Pontefraft, 
all the flieds their anceftors had been or they 
ihould be able to ereft in the market and wafic 
ground of the faid ville, before the Feaft of the 
Apoftles PhiUp and James, in the fixth year of 
Edward, to hold to them and their heirs, yield- 
ing to the grantor and his heirs the juft and 
accuftomed farm ; for which grant, the faid 
burgeffes and men had given forty pounds fler- 
ling {b). 

The counfel being afked by the Committee if 
they were fatisfied that thefe were the original 
chaners, they anfwered in the affirmative. 

3. A charter granted by Richard III. dated 
the 28th July, in the fecond year of his reign, 
by his title of King of England, &c. and Duke 
of Lancafter, under the feal of the Duchy. 

4. The fame charter, under the privy feal, 
dated the 9th of Auguft, in the fame year. 

{a) For the charter, fee Appendix, No. i. 
(b) Vide Appendix, No. 2. 

P By 
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By both thefe charters, Richard IIL cbnftf- 
tuted John Hill, one of the burgefles of the 
faid borough, mayor of the borough, arid did 
grant to the mayor and burgefles to be a free' 
borough, and a body corporate, by name of 
The Mayor and Burgejfes of ike Vtlle or Borough 
of PontefraEt. The mayor and burgefles, and 
their heirs and fucceflTors, to chufe on the Feaft 
of St. Michael, out of themfelves, thirteen 
comburgenfcs ; one of which is always to bfr 
chofcn mayor, and to remain mayor for on* 
year after his eleftion. The comburgenfcs fo 
eleftcd, to continue during their natural Hvcs^ 
unlefs removed under certain circumftanccs* 
The charter further wills and corhmands " That 
no (b anger or foreigner dwelling without the 
" town, or borough and precinfts thereof, by 
" force or colour of burgesfliip, or for that be- 
caufe he is a burgefs in the fame place, be 
" not, neither may he be chofen mayor of the 
*^ faid town or borough in times to come, upon 
any account whatfoever." Another claufc 
grants, " That neither die aforefaid mayor and 
burgefles, nor their fucceflbrs, be put upon 
afijzes, juries, or iuquefts whatfoever, bf 
reafon of their foreign tenements ; or upon 
any other whatfoever, which by reafon of 
their tenements or trofpaffes or other their 
foreign bufineir^s whatfoe\Tr, before our jufi- 

tices^ 
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^ tices, or other our jninifters, or of our heirs, 
(hall arife to be made ; as long as they flball 
make ftay in the fame town or borough. And 
all foreigners may not be put with the bur- 
gcffes thenifclves upon aflizes, juries, or in* 
quefts, which by reafon of their lands and 
tenements in the fame town or borough be- 
** ing, or of trefpafles, contradts, or other fo- 
f* reign bufmefles ihall arife to be made (a).'* 

5. A charter of Henry IV. or 7th, under the 
Jeal of the Duchy of Lancafter. This charter 
being called for by the counfel for the fitting 
members, was deHver^d in to be referred to 
ivhenever they might think pf^p^^f'f^ 

6. The charter of James I. dated the fecond 
day of March, in the 4th year of his reign, re- 
citing a charter of Henry IV. — The charter of 
James gives the eleftion and nomination to the 
hofpital of St. Nicholas, to the mayor and com- 
burgenfes, or the major part of them ; atid con- 
tains the following claufe : " And further wc 
^ will, and by thefe prefents for us our heirs and 
** fucc^fTors do grant, give, confirm, ratify, 

and allow unto the aforefaid mayor and bur- 
•* geffes of the town or borough aforefaid, and 
to their fucceiTors, all and all manner of 
liberties, franchifes, immunities, exemptions, 

(tf) Vid. Appendix, No, 3. 

Sec the charter in the Appendix, No. 4* 

P 2 privi- 
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privileges, quittances, and jurifdiftions, 
which the mayor and burgefles of the towu 
" or borough aforefaid, now have, hold, ufe, 
" and enjoy ; or which any of them, or their 
predeceflbrs, by whatfoever name or names, 
or by whatfoever incorporation, or by pre- 
text of what incorporation foever, heretofore 
" have had, ufed or enjoyed, or ought to have, 
" hold, ufe, or enjoy, of hereditary eftate, by 
^' leafon or pretext of any charters or letters 
" patent, by any of our progenitors or anceftors, 
late Kings or Queens of England, in any 
manner whatfoever heretofore made, con- 
firmed or granted ; or by whatfoever other 
" lawful means, right, title, cuftom, ufe, or 
prefcription, heretofore lawfully ufed, had 
** or accullomed ; although the fame, or any 
whatfoever of them heretofore have not been 
" ufed or have been, abufed or ill ufed, or dif- 
" continued, and although the fame or any 
" whatfoever of them, are or have been for- 
felted or loft (a):' 

Difierent parts of the journals were then read. 
The entries in Vol. I. p, 572 and 576, refpcdt 
the revival of the right to fend members to par- 
liament, and are as follow : Sir Edward 

Sands moveth for Pomfrett, which in Ed. I. 

time and after fent burgefles : after decayed 
" by wars. — That t!ie King granted them a 
(«J Vide Appendix, No. 5. 

char«^cr 
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charter 4° Jac. with reftitution of all their 

liberties and privileges not^\'ithftanding they 
« be loft, forfeited, &c. That they have ever 
** fithence." — 

" Committed alfo to the fame committee for 

privileges.'* 

" Sir Geor. Moore reporteth from the com- 
** mittee for privileges; That for Pomfrett, that 
•« 26 Ed. L it fent burgefles; which contimied 
a good while after. That by reafon of the 
" Barons wars, it grew poor. That i and 1 1 ^ 
" H. VI. a return made, they could not fend 
" burgefles by reafon of their poverty. That 
" 4^. Jac. the King granted them all tl:cir for- 
mer liberties and cuftoms notwithftapding 
they had been forfeited or loft. That the 
committee thinketh it to ftand both with law 
and juftice, that a writ fliould go for choice 
. " of burgefles.'* 

Upon queftion, Pomfrett to fend bur- 
" geflcs." 

Vol. I. p. 520, contains an order for fur- 
veying the clerk's book, who after it is furveycd, 
is to engrofs it on a roll. Still not content with 
the method of keeping the journals, the Houfc 
in 1623 (page 676) order " the committee of 

privileges to examine former precedents in 
" what manner the clerk of this Houfe hath 
" ufed to take his notes and make entries, and to 

P 3 report 
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report the fame to this Houfe." The repotf 
is thus mentioned by the elder clerk (p. 683)* 
" Sir Francis Seymour reporteth from the 
" committee for lurvcy of the clcrk*s book — • 
" defireth to kno^<^ the pleafure of the Houfe, 

whether they (hall have power to. ftrike out 

what they think fit, — Left doubtful/* The 
fon*-s entry of the fame date (p. 734) is as fol^ 
lows : " Sir Fran. Seymour reports from thip 
committee to eijaminc the clerk's book— found 
Ibme things which they thought not fit to fbtnd 
— to have power to flrike out what they think 
fit. — Mr, Hardinge in his report (Vol. 24. p. 
264) fays, In the journals after the year 1 685, 

the proceedings of the Houfe are more fully 
*^ and carefully entered but he adds, " there 
*^ are fome chalms which may be filled up by 
" the help of the journals of the Houfe of 
« I^rds." 

Mr. Ben/on faid, he had fearched for the pe- 
tition of 1624, but could not find it ; he then 
gave the fame account as Serjeant Cockel had 
oi the modern method of making the journals. 

On the 17th of January, 1699 (a) the com- 
mittee of privileges report upon the petition of 
Robert Monckton, Efq. againft John Bright, 
lifq. " the right of eledtion was agreed to be in 



{aj Vol. 13. p« ia6. 
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fuch pcrfons as have an inheritance or' fircc- 
hold of burgage tenure within the faid bo- 
rough/* The numbers were for Monckton; 
70 ; Bright, 72, The whole evidence mentioned 
tn the report goes to this right — And the chai^ 
of bribery (a). 

^ On the 30th of March, 1715 (b), a petition 
was prefented by Sir Wm, Lowther, Bart, and 
Hugh Bethel, Efq. againft the Hon. John Daw^ 
ney, and Robert Frank, Efq. and referred to 
the committee of privileges; who on the 2 2d 
day {c) of March, the fame year (O. S.) report, 

that it was agreed that' this was a borough by 
^ prcfcription, and that the right of eleftion 
•♦^is in perfons having a freehold of burgage 

tenure, paying a burgage rent.'* The evi- 
dence on both fides tends to eftablifli this qua* 
lificadon in the voters, and the Houfe agrees 
with the refolutions of the committee. Vol. 
32. p. 28. (anno 1768), contains the petition' 
of Henry Strachcy, Efq. againft Sir Rowland 

(4) The Houfe di&greed with th^ r^oludoa of thecoma 
mirtee; and the clc ^y >>^yg^^dgclared void, Bright was 
on the I ft of February returned by tnt s^yor and twelve 
burgefles, under the comnoa feal of the borough.——* 
A petitioD was piefented on the 14th of February, in favouc 
of Monkton, by feveral aldermen and bui'geiTes : but the 
parliament was diflblved before it was heard. 

(*) Vol. 18/p. 31, (f) Vol. 18. p. 409. 

P4 Winncj 
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Al^ifoe : the riot wliic^ (opl^ poll 
^ the only ground of complaint ; s^id op that 
>; si$v;our)t the ekdion wa$ ^^darefl void (0). Sir 
pLowland Winne, a fr^endi ftpQ4 ^t the 
^leftion pa the interefl of \kp if^h^k^t^^ 
for the firft time : their petition wa$ ^rcCsnt^ Q# 
fl>e |4^.of Dccei^ber, 1768 (^), f^tid tak»uito 
fanfi4erftion on tl)^ 6th of 17799 wh9 
;he Hpui^ q^e tp ^ refolution .4>9ve-H)Cf|- 
ppned in &voiir of t^e burgage tenants. 

A fe^^es pf returns ^ xhes^ read, fyst^ 
was an office copy of #1^:911^931 return^ pr#y 
ferved in the Tpwj^j nA44^ ^!^i^/9f (h« 
^unty of York^ in $b/e ^jStfa of .i^dv)r^4 I* 
of the meipbers ele^t^ fpr the l^Qf^ughs in fiu 
county. By this it appearcMji^ ThfX Viffheff^ 
hpj^ 4nd Thox^as Scott ^re retuf^ic^ fcf 
Fumjred. '^be n^mes of t^dr nvifi^caplfifi^t 
^hn de Prpgoi^r, Wfitex de Ferpur — All^ij^f 
4e$ Arches wd Tb^ Ther^.if/erefh^irf 
Returns in 1623 : one dated the zo^ qf Jai^jJft-r 
ry, by the mayor, aldermen, and burgefles, of Sir 
Thomas Wentworth and Sir Henry Holcroft : 
the other two dated the i ith of March j p^e Ifj 
^e niayor, ajdermeiii aiid burgefles, of Sir Johii 
Jackfon } and the other by die aldermen and 
burgefies who return Sir Richard Beomont: 
The return immediately fubfequent tp the rpfo* 

(4) VoK 32. Pf 68. (/) Joum4s| VoL 31. p. 104. 

lution 
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lution of 1624, viz. of Sir John Jackfon and 
Sir Francis Foliambc, on the 28th January, 
1625-6, was alfo figned by the mayor, eleven 

alderrrien, and eleven burgefles, A return, 

dated the 5th of March, 1627, of Sir John 
Jackfon and Sir John Ramfden, appeared td 
be figned by the mayor, ten aldermen, ajid 
eighteen burgefles: one or two had not the com- 
mon feal, but all of them were by the mayor, 
aldermen, and burgeffes ; whereas the returns 
fince 1770, purported to be made by the inha- 
bitants, houfeholders, and jrdiants. 

By reference to Doomfday, it appeared there 
was an entry about Tatteflialle, which was faidto 
be the modern Pontefraft, having the fame vi- 
cinity, according to Dugdale and Leland (a). 

The entry in Doomfday refpeding Tate(hall» 
is as follows, under the title. Terra libera 4« 
Laci. Weftriding, fol. 31 6, ^. 

In Tatefhalle funt xvi carucatz Terras line geldo, ubi 
po^unt eife VIII carucatae^IIoc Manerium habuit rex, 
nunc habet Ilbertus ibi iiiMfeirucatas et lx burgenfes mt- 
Dutos, ex XVI coteros, et xvi villanos, et viii bordarios 
habentes xviii canicatas, ibi eft Ecclefiacl p'br et i pif- 
caria et III Molendina reddentia xlii folidos et iii acra> 
prati. Silva pad' i leve longa et dimidium lata. Totum 
Manerium i leve et dimidium longum et dimidium latum. 
Tempore Regis Edwardi valuit xx libras. Modoxv libras. 

Infra banc metam continetur Elemofina Pauperum. 

11 c 

Ad eund' Manerium adjecet hxc foca, Manedorp. Bar* 

it I C'et dim 

nebi (41), Silchcdone, fimul y CanicaCae et dimidium ad 
geldiim, ubi poflunt eife v Carucatar, ibi funt ix villam 
^t III borderii habentes iiii Carucatas* 
(tf) See Appendix, No. 6. 

The 
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-The counfel for the petitioners called Mr. 
fbomas Taylor^ who faid he had known the 
tt)wn all his life. He had been a member of the 
corporation twenty-feven years } was fenior al- 
derman, and had been four times mayor. He 
induced nine poll books, which were all he 
had : he received them from Mr, Wilfon, an 
attorney, with whom he ferved his time, and 
who was frequently mayor j and preferved them 
amongft the corporation papers, Tbbfc from 
1695 to 1700 inclufive, only contained the 
names of thevoters^ but thmkof 1708, 1713, 
and 1 7 14, defcribed frequently the fcites of the 
tenements for which the votes were tendered.—* 
He produced alfo twenty ancient fee-farm books, 
whidb defcribed the burgefTes of the towi^, and 
the rents paid for ihemj and which were made 
tip niHially by the town-clerk, for the informa- 
tion of the mayor. Being afked who were called 
burgeffes in Pomfret ? he faid, Thofe who were 
tenants of burgage tenepjcnts, and none others 
He had never heard of an eleftion by inhabi- 
tants previous to that of 1768, which was de- 
cided in 1770; but had always heard from Mr* 
Wilfon, who had been dead 1 3 years, and from 
hisown grandfather and father (who, werehenow 
alive, would be 108) and from others, as well 
inhabitants as burgefles, that the right was con- 
fined to burgage tenants — he himfelf is an in- 
habitant 
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{ubttant as well as a burgefs, and has coniider^vble 
other property in the town, belides burgage 
pofleflions. He faid the corporation now eiiT 
joyed the Great Borough Toll, which brought 
^47. per annum; and alfo the rent of the 
fteds, &c, — No inhabitant ever claimed as 
to vote at an eleAion for St. Nicholases hoC? 
pital, mentioned in the charter of James I.— 
The mayor is chofen by the burgage tenants ; 
and at this time no inhabitant, as fuch, ever 
claims to vote for the mayor. The aldermen 
are chofen from the burgefles by the mayor and 
aldermen, and are not required to reiide in the 
borough, though the mayor is. The out-alder* 
men, or non-refidents, may chufe an alderman, 
but do not join in the choice of a mayor. But in 
the only conteft for the mayoralty which ho 
knew of, about twenty years ago, the out-bur« 
gefl'es voted (though their right w^s denied) 
and carried the eledion ; which was acquiefced 
in. — He had heard hi$^ther regret having fold 
his burgage polfeflion in 1729, as both his fa- 
ther and grandfather voted in that right ; and he 
|iad referved none to entitle him to vote. 

Mr, DOUGLAS, ' 

In fumming up faid, that it was not his pro- 
vince to ftate a cafe for the confideration of the 
^.mmittee, but. to obferve upon the evidence 

as 
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as it applied to the cafe ftated by his learned 
friend. In doingthis, hefliould reft the ftatement 
for the petioners upon three propofitions ; each of 
Dvhich^ ifeftablifhcd, would prove decifivcin their 
favour. I . That the only competent court has 
ilKclarcd by a determination laft in order of time, 
that the right of eleftion is in the terms of that 
ftatement ; which made it immaterial to enquire 
whether there was any prior refolution or not. 
4. That the refolution of 1770 is conclufive, 
provided no prior determination can be (hewn to 
cxift, which fatisfies the letter and fpiritof the a£t 
of Geo/II. And 3. If that ad: had never palfed, 
or no determination within the meaning of it 
bad taken place, and this were a maiden bo- 
fougti, that there is an irrefiftible body of evi- 
dence to eftablifli the right of the burgage te- 
nants. As to the laft of thefe propofitions, al- 
though the opinion of Mr. Glanville, in favour 
of inhabitancy, is frequently mentioned in his 
work, he (liould adopt the opinion of Littleton 
arid I^rd Holt, in favour of real property : 
which they both declared to be the original 
fourcc of reprefentation ; the former of them 
at a time when he might be fuppofed moft 
competent to judge of its origin. He did not 
mean to fay, that when a right was clearly efta- 
bliftied in a place, it Ihould be made to give 
way to general dieories, but merely to ufe this 

as 
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as a fubfidiary argument, in cafe the evidence 
for both ftatements (hould prove inconclufive. 
The rights of eledion are in one fenfe of the 
word, capricious; for being granted of old by 
the crown or legiflature, they were granted un- 
der different forms and different limitations. 
The principal queftion, therefore, was, Wh^ 
form of reprefentation obtained originally in 
this borough ? which could be determined in no 
better way than by inveftigating the ufage of the 
place. Whatever feofes the word Burgefs might 
have in other places, ii is clear, that from the 
Conqueft, it meant in Pomfret, tlie tenant of a 
burgage freehold paying a certain rent for his 
toft. — Such tenants are die grantees of Roger 
de Lafci, of Richard III. of Henry VII. or IV. 
as a learned gentleman had chofen to denomi- 
nate him {a) (in conformity with the Yorkifts, 
who denied the fourth, fifth, and fixth mo- 
parchs of that name, to be lawful kings) ; but 
^\iOj by mentioning the mayor of Pontefraft, 
firft inftituted by Richard III, feems to indicate 
that his charter was pofterior in date. To fuch 
likewife was the confirmatory charter of James !• 
directed ; which made it immaterial to his 
argument, to enquire what was the date of the 
former grant.— It may be faid as to the charters 

{a) iLud. p. 17. I 

T 

of 
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of the Lafcis, that a fubjeft can neither incor^ 
porate nor confer the right of fending member^ 
to parliament. However this may be in point 
of law, it is certainly proved by hiftory, that 
great lords formerly exercifed many of the jurd 
Tegalidy whijch they cannot exercife at this time t 
fuch, for ihftance, as that of incorporating 
towns ; an inftance of which occurs in the grant 
made by Reginald de Valletort to the burgeffes 
of Saltalh (a), and of which many examples are 
to be found in the northern part of Great Britaim 
If no ancient return exifted, it might be doubted 
whether the burgefles had a right to fend mem-- 
bcrs to parliament ; but that doubt is completely 
removed by the return, which is extant, of the* 
26th of Edward I. and which is only twenty 
years pofterior to the grant of Roger deLafci. — 
The charter of Rich. III. taking it to be the firft 
royal charter extant, confirms and eftabliOies the 
ancient rights of the burgefles giving them thcf 
fuperadded quality of a corporation ; which the? 
committee has heard from Mr. Taylor, a man 
of ability and . peculiar local knowledge, has 
been filled from the earliefl times, by the te- 
nants of burgage freeholds only. The agree-* 
ments of contending parties ftrengthcn the pre- 
fumption which the polls afford, when many of 

{a) See 2 Lud. 115, and Brady on Burghs, 97. 
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them defcribe the very fcites of the houfes to 
which votes were annexed, and fuch of theni a^ 
do not, contain but few names, and therefore 
cannot be prefumed to be compofed of inhabi- 
tants who would naturally be the moft nume- 
rous clafs. And though it may be faid, that 
thefe polls were inaccurately taken in early times, 
it is but fair to fuppofe, that after a conteft took 
place between the burgelTes and' inhabitants, (if 
any fuch did take place in 1624) greater care 
would be taken to define the right of eledtion in 
on unequivocal manner, unlefs the committee 
lhall fuppofe the fenfe of former ages to be as 
imperfed as the journals of the Houfe of Com* 
mons. — If therefore the charter, the ufagc, the 
returns, prove the right of eledion to be ia* 
the burgage tenants, the committee will feel a 
peculiar fatisfadtion in coming to fuch a refolu- 
tion as they would have thought themfelves in 
confcience bound to adopt, fuppofing they had 
pot been bound by the refolution of 1 770* 

Butidly; It is faid that the d itermin:|tion 
of 1624 precludes the queftion, as it is a laft de- 
termination within the aft 2 Geo. 11. ch. 24. 
§ 4, the words of which are, " That fuch votes 
fliall be deemed to be legal which have been 
fo declared by the laft determination in the 
Houfe of Commons ; which laft determina- 
tion concerning any county ^ ciiy, Jhircy bo- 

rough. 
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rough, cinque port, or place, (hall be final,'' 
&c. He would beg leave to fubmit to the 
committee a conftrudion of this aft, which 
the words and nature of it fcemed to war- 
rant, as it was derogatory of the common 
kw-right, and therefore ought not to receive 
an extended conftruftion. It fays, that fuch 
votes (hall be deemed to be legal, &c. making 
as it were a diftinftion between the general right 
of eleftion and a particular queftion of the 
right of any clafs of voters which might arife 
upon a fcrutiny : for a general queftion of the 
right of eleftion can never arife in a county or 
Jhire ; and therefore the determination of votes 
in the extended fcnfe of the right of eIe£lion can- 
not occur in counties, though it may in the 
reftrained fenfe, namely, whether a certain clafs of 
votes be within a particular county ? But if the 
committee fliould not adopt this conftruftion, 
ftill he was at liberty to contend, that the entry 
of 1624 did not contain any thing from which 
the committee were bound to fay that the Houfe 
then came to a determination on the queftion of 
right. Such a determination muft have been 
extrajudicial, as the petition did not contain any 
allegation of the right of the inhabitants. The 
queftion could not therefore have been agitated; 
for the petition was prefented by burgeffes againft 
the fitting member, who was returned by biir- 

gelfcB 
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gefles alfo. It was true that a very great 
authority, upon a former committee, had 
hinted, that there might have been a fecond pe- 
tition which might have contained an allegation 

• in favour of the inhabitants ; but that was im- 
poflible, for Beomont could not ftate his tide 
to the feat differently from his friend Tattpme ; 
and no petition could be received on behalf of 

* the fitting member by the rules of the Houfe. 
The only petition therefore was that prefented 
by Sir Thomas Wentworth, afterwards Lord 
Strafford in Tattome's name. — The queftion 
however might be difcuffed in the committee, 
and the difcuffion of it may be very naturally 
accounted for, as the fpeculative opinion of that 
fame committee in the Cirencefter cafe in favour 
of the right of the inhabitants, muft have been 
known. The counfel might be very willing to 
draw an argument from it, when they found 

. Beomont likely to lofe the cledtion; and the 
committee, enamoured of this new opinion, 
might perhaps have adopted the refolution men- 
tioned by Glanville. But that refoludon was 
cot in favour of the inhabit^ts only, as the 
fitting members contend, but merely gave them 
a concurrent right with the freeholders. The 
Houfe decided the queftion of right in the cafe 
of Cirencefter on the 2 2d of May ; and it 
was neccflary to do fo, becaufe the right to the 

feats 
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feats depended upon the right of voting ;but 
a fimilar neceflity by no means exifted in the 
cafe of Pomfrct, as t^ie eleftion was declared 
void. The report concerning Pontefraft wat 
pot made till the 28th of May, which warrants 
the fuppofitlon that the right of the inhabitants, 
at common law, was ftarted by the counfel be- 
fore the committee, or taken up by the mem- 
bers themfelves in conformity with their deci- 
fion in the Cirencefter cafe, at the fame time 
that it excludes the poffibility of Tattome (or 
any petitioner) having gone upon what he knew 
to be a favourite opinion of the committee, as the 
petition was prefented on the firft of April. But 
whatever the committee might have done, it 
was unneceflary for the Houfe to enter upon 
the difcufTion of the right without evidence, as 
the elcftion was reported and agreed to be void, 
on account of the riot. 

This opinion in favour of his ftatement, fairly 
coUefted both from Glanville and the journals, 
was ftrongly corroborated by a paflage he (hould 
read from the Oxford debates : a book which 
had been quoted by very great parliamentary 
authorit}', and which he did not doubt would 
have been publifhed in the journals, had the 
M.S. been difcovered at the time they w^rc 
printed. The paflage is as follows (j), Sir 

{a) Debates in parliament in the year 1620-1^ Vol. I. 
p. 330. 

George 
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George Moore reporteth from the comtnittec 
of privileges and returns, that the town of 
Pomfret, in com. York, did fend burgeffes to 
the parliament in 26 Edw, L an^ that in 10 
and 1 1 Hen, VI. that county (having received 
the King's writ for the eleftion of burgeffes) 
did return. That by reafon of their poverty, 
caufed by the Barons wars, they were not able 
*^ to fend any burgeffes to the parliament, and 
only then fent knights for their ftiire. Since, 
^* in 4 Jac. the King confirmed their chaner 
and ancient privileges— that this town now 
•* only defireth that it may enjoy the fame ac- 
" cording to the King's Majefty's grant/* The 
King therefore confirmed their charter and their 
ancient privileges^ which no doubt included 
their right to lend ipembers to parliament. 
The burgeffes therefore, under this grant, did 
not acquire a right of reprefentation accord- 
ing to any fpeculative opinion of the common 
law-right, but took their ancient privileges, and 
their former conftitution ; nor would the com- 
mittee (hut their eyes againft this authority, be- 
caufe there was a technical objedtion to its being 
put on their minutes ; as biftorians were fre- 
quently alluded to in the higheft courts of juf- 
tice, and the meaneft reporter quoted, if his re- 
port bore intrinfic marks of fidelity. — If this re- 
port then were true, the Houfc decided, that 

0^2 the 
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the borough regained its privileges by this char- 
ter of revival, and confcquently none but bur- 
geffes could enjoy them. 

Mr. Douglas then proceeded to invalidate the 
authority of the journals of 1624, by a compa- 
rifon of the entries of the two clerks, and by cx- 
pofing their frequent inconfiflencies* He read a 
paflkge from Mr, Hatfell's 2d Vol. title Cleri, 
extracted from the Oxford debates, page 59, 
Vol. I. the paffage is as follows : On Monday, 
" February the 19th, 1620, the clerk being 
" fick, his^ fon is admitted to fit in his place ; 
and it was ordered, but it was not obferved, 
that one lawyer one day, and another another 
day, fliall fit in the low chair by him, with 
" his hat on his head, and to have his voice, 
and fpeak, and have the fame privilege as any 
other member of the Houfe ; only he fhall fit 
there to aflift the young clerk in his father's 
iUnefs." — This was in i6zi j and clearly indi- 
cates the opinion of the Houfe, that without the 
affiftance of a perfon of learning and acutenefs, 
the fon's minutes could not be relied oik In 
1646, the father was again taken ill for fomc 
time : the fon fat in his place, but without the 
lawyer s i who, as they were members of the 
Houfe, probably had not that common confi- 
deration which is now found rcquifite to enfure 

their 
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their exertions. Hence we find this wife fon of 
a no lefs wife father^ in p. 798, making an entry 
concerning one of the knights of Pembroke- 
fliire ;** though it is known the county fends 
but one. Having argued very fully that the 
journals of 1624, furniftied no evidence of a 
determination within the meaning of the aft of 
George IL he proceeded to the remaining one 
of his three propofitions, viz. that the folemn 
determinations of the Houfe in 1770 (i ft. That 
the refolution of 1 624 did not determine the 
right ; and 2dly, That the right was in burgage 
tenants) ought to bind the committee. Thefe 
he faid were adppted after the moft mature deli- 
beration, and were founded on the fatisfaftory 
evidence which had been adduced in favour of 
his clients. He trufted, therefore, that the 
prefent committee would not be eafily induced 
to differ in their conclufion with the Houfe of 
Commons. 

The Cafe of the Petitioners being finiflicd, 

Mr. Law, 

On the part of the fitting members faid, 
Tliat he muft endeavour, notwithftanding the 
very able exertions of the gendemen on the other 
fide, and the vaft variety of matter they had ad- 
duced, to bring back the attention of the com- 
0^3' mittee 
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mittee to the fimple queftion he meant to rely 
on, which was, Whether or no there exifted a. 
pofuive determination of the right of eleftion in 
Pomfret in the year 1624 ? He admitted that, in 
order to invcftigate this queftion, his friends 
might be allowed to go into much of that col- 
lateral matter which they had difcuffcd 5 but it 
ought to be folely with the view to enquire 
whether fuch a determination had paflcd ? and if, 
it exifted at all, whether it exifted in fuch a 
form, as however liable to quibble, ftill was 
fufficiently clear to bind the committee, and to 
come within the meaning of the ait, making 
fuch determinations final ? If the refolution of 
the Houfe, in point of fact exifted, it would not 
be neceffary for him to prove that it was founded 
on the principles of abftrafl: juftice. Several 
previous fteps had been taken by the legiflature 
to quiet the confufion which arofe from the un- 
certain rights of elciftion in boroughs, particu* 
larly one by the 7 and 8 William III. which 
made the laft determination of the Houfe, the 
rule by which the returning officer (hould aft, 
and fubjefted him to double damages for a falfe 
return. Still an act of parliament was wanting 
to make the refolution binding upon the Houfc, 
itfelf, and upon its delegated committees. After 
that aft had paffed, it was as unneceflary to en- 
quire what right of eledtion obtained before the 

laft 
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laft refohition, as in the prefent form of go- 
vernment it was to enquire into the fyftem be- 
fore the Heptarchy. And though Mr. Douglas 
had chofen to give a reftrained fenfe to this be- 
neficial law, and to confine its operation to de- 
terminations of particular rights within particu- 
lar boroughs, in contradiftindion to general 
rights of eleftion, it was apparent tliat the legifla- 
ture had cautioufly inferted the word votes as 
equally extending to both ; as it was impof- 
fible to decide the legality of a particular vote 
without difcufling a general queftion of right. 
Nor could it be faid that there was no deter- 
mination of the right of counties j for the word 
extends as well to cities, counties of them- 
felves, as to (hires ; and there is a determination 
of the right of eleftion in Norwich. So alfo in 
1 624, there is a refolution as to Cambridgefliire, 
namely, that fcholars of the Univerfity fliall 
not vote in right of the freeholds of their 
fcholarfhip. There is nothing, therefore, in 
the obfervation ftifficient to narrow the exten- 
five words of the aft. The confciences of com- 
mittees were perhaps bound before the aft of 
Geo. II. to follow the determinations of the 
Houfe; but no reftraint was laid upon their prac- 
tice, till the legiflature, fenfible that they were 
cxpofed to the fafcinations of eloquence, and to 
the bias of interefl, faid, they ftiould not hear 
0^4 what 
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what they were bound to rejeft. That this was 
the intention of the Houfe of Commons, is in^ 
difputably colleded from the hiftory of the de- 
bates when the ad pafled. The particular claufe 
alluded to, is faidto have been introduced by 
the other Houfe, from an idea that the Com- 
mons would not bear the reflxaint it impofed on 
their proceedings; but the Houfe had virtue 
enough to adopt that check upon its own au« 
thority ; and Sir Jofeph Jekyll, though he ad-. 
* mits that the meafure would, in fome inftances, 
bear hard upon individuals, argues. That uncer- 
tainty in defining th^ rights of eledtion, would 
be productive of much greater and more ge-» 
neral hardlhip. All, therefore, that the com*, 
mittee had to do, was to examine the authenti- 
city of the journals in which this determination 
was contained ; and if they found it to exift in 
the terms ftated, they were as much bound to 
follow it as if the ufage of the place had con* 
curred with it from the beginning of time. 

A great deal had been faid as to the difficulty 
in which returning officers would be implicated 
if they were compelled to look into the journals, 
and were not to confider that to be the laft re- 
folution which was lateft in order of time ; but 
the adt of William which impofes a penalty on 
the returning officer for not obeying the laft re- 
folution of the Houfe, expreffly requires that 

his 
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his offence (hall be wilful. The law will never 
puniQi an individual if he a6ls fairly and honed- 
ly, according to the beft of his judgment, ef- 
pecially in a cafe of difficulty, which originates 
in the proceedings of one of the conftituent 
branches of the legiflature. 

The word burgefs had alfo been much relied 
upon, and was argued to imply burgenfic 
right ; but Maddox clearly proves, that it has 
no lefs than three different imports, and may 
mean either a freeman cdrporate, or the inhabi- 
tant, or the owner of a burgage tenement. Nei* 
ther would the circumftance of a number of 
burgages being in one town, create a burgage 
tenure ; as there are in London and Carlifle a 
number of burgage poffeflions 5 but no veftige 
of that right of reprefentation, becaufe they 
were not holden of the King in capite. Doomf- 
day, therefore, cannot throw any light on the 
fubjedt ; for in the firft place, Tateflialle, and 
not Pomfret, is there mentioned ; and fecondly, 
the term burgefs, though found there, in ge- 
neral means no more, according to Spelman^ 
than inhabitans Villarum claufarum ; and is juft 
as applicable to an inhabitant as to a burgi^e 
tenant. 

Having faid fo much as to the antiquity of 
the claim, Jie (Iiould revert to the entries of 
1624 ; which his friends had not only ridiculed 

in 
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in their own imperfeftions, but had wifhed to 
load with all the other errors ot the journals. 
This proceeding appeared to him to be rather 
unfiair, if thofe fpecific entries were fufficiently 
clear to be underftood ; for no one ever at- 
tempted to impeach a deed fufficiendy clear in 
itfelf, by expofing the blunders of the clerk who 
engrofled it in other matters. The advice of a 
member of thofe times was, that the entries (hould 
be pauca vera^ ponderofa [a). From a comparifon 
with Glanville it will appear they were vera ; and 
it can be no ferious objection to them, that, like 
the old afts of parliament, they are couched in 
ft more pithy and expreffive language than the 
modern. It was alfo a circumftance in favour 
of their authority, that a committee was ap- 
pointed to revife them ; as it ftiewed the vigi- 
lance of the Houfe to preferve its journals cor- 
reft. It was immaterial to his argument, there- 
fore, whether Sir Francis Seymour had the power 
of ftriking out what he chofe or not. If his 
motion was acceded to, the authorit}' of the en- 
tries is confirmed by that of the refpedablc 
names who compofed the committee of exami- 
nation, and who met every Saturday after- 
noon (b). If it was not adopted, the original 
records remain untouched ; and by their agree- 
ment in fubftance, confirm their truth. — The 

(a) Sir Geo. Moore, Journ. VoL I. p, 717. 

(b) lb. p. 718, 
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trifling differences which have been expofc<^, 
increafe inftead of diminilhing their credit ; as 
they prove the entries were not forged, or co- 
pied from one another. Let the committee 
compare the reports of Lord Hobart and Lord 
Coke, or any other cotemporary authors, or 
their own notes j and though they may be all 
accurate as far as they go, they will be found to. 
differ more than thefe entries of the two clerks. 

Compelled as his friends on the other fide were, 
to allow that the committee decided the queftion, 
of right, they fay the Houfe could not enter 
upon it, as its decifion would have been extra- 
judicial, and that even the opinion of the com- 
mittee was hypothetical, and amounted only to 
this : — That provided there was no charter nor 
prefcription, the eleftion was to be made by the 
inhabitants. — But the expreflion, there being no 
charter, was tantamount to an aflertion that 
there was none ; which they could not have 
made had they not been convinced of its truth 
by evidence. An indictment for perjury, in 
ftating the authority of a judge to adminifter 
an oath would fay, for inftance, the faid Lord 
K. then and there being chief juflice ; which 
would be a fufKcient averment of the faft.-^If 
then the refolution of the committee in 1624, 
negatives the exiftemre of any charter or ufagc 
^t that time, how can the prefent committee fay 

that 
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tliar fuch an ulage is now proved as can explain 
the ancient confb'cution of the borough, iince 
its origin commences from that period, and it 
proceeds entirely upon the agreement of parties. 
But whatever were the grounds on which the 
committee determined, it is dear from Gtan- 
^He and the journals^ that they came to that 
feiblution; and there was nothing to prevent 
• the Houfe from adopting it, as the journab 
ilate it to have done, in thefe words, Refolvei 
dlfi> Jo now upon the queftion which follow the 
determination of the committee. It is apparent 
that a right was claimed different from that of 
the burgage tenants, on which Sir Richard Beo- 
mont relied; and the committee will judge 
tether, in all probability, it was not the right 
of the inhabitants, ftated in fome petition de- 
livered to the committee, as was then cuftom- 
ary {a). Befides, there are Inflances of de- 
terminations of particular rights(as that of inha^ 
bitancy in Prefton ; which has iince been confir* 
nied by a committee) {b) although it cannot be 
proved by the journals that any allegation was 
made of thofe rights in any petition (r). The 
obfervation is alfo applicable to the cafe of New ' 
Windfor, in 1685 which was decided in 

{a) See , Doug. p. 83. and i Jour, p, 67.. 

i VV \. (O See 8 Jour. p. .63. 
{d) 9 Jour. p. 646. ^ 

favour 
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favour of the inhabitants; though Serjeant 
Charlton in 1660, reports, that the eledions 
and returns had always, except in one inftance, 
been made by the feledl number of burgefles (a). 
It h true, that an extrajudicial opinion does not 
bind when civil rights are litigated by indivi- 
duals, who may difpofe of them as they pleafe ; 
but eledion cafes are of 'a public nature, and 
in deciding them the Houfe of Commons ad- 
min ifters juftice to the kingdom at large. — ^If 
a man were indided for manflaughter (but the 
evidence proved he had committed murder) it 
would be the duty of the judge to order a new 
indidment, and to pafs fentence on him, howe- 
ver willing the panies might be to hufla up the 
charge* — So here the committee and the Houfe 
were truftees for the public, and bound to de- 
cide the queftion confcientioully : and no man 
can be fuppofed lefs capable of entering on an 
improper difcuflion, or deciding a quefTion of 
which he was not competent to judge, than Mr. 
Glanville. Nor was there that dearth of evi- 
dence complained of ; for he infpeded the char- 
ter of Henry IV. which contained words of 
creation. There is no infpeximus recited in it ; 
which is always found where an antecedent 
charter has been granted. It is therefore to be 

(tf) Sec 8 Jour. p. 292. 
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prcfunldd the firft royal charter of incorpo* 
tation. Whatever privileges the burgeffes might 
have acquired by other grants from fubjeds, 
the crown alone could grant the privilege now 
contended for ; but it is remarkable, that neither 
in the charter of Henry, nor in thofe of Richard 
or James, is the right of fending members to 
parliament mentioned, much lefs is it faid to 
be in tlie bui^^e tenants ; but on the contrary, 
the charter of Henry grants the fame liberties 
and privileges which were enjoyed by the inha* 
bitants of Stamford, who chufe their reprefeii- 
tatives in the right of paying fcot and lot. He 
apprehended therefore that thefe fubfequent char- 
ters gave no greater rights to the burgeffes than 
diat of Henry IV. As to the entry in Doomf- 
day, it does not mention Pomfret, but Tat- 
teflialle ; fo that the committee is defired to 
take for granted, that the places are the fame, 
and that Roger is the defcendant of liberty 
Neither doe? it ftate that thofe burgage pof- 
feffions of Ilbert were holden of the crown, 
which was a circumftance neceffary to give 
the right of reprefentation in parliament to 
the owners of them. 

He had now only the remaining point to 
argue, that the refolution of 1624 was conclu-r 
five of the right, being a laft determination 

within 
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within the meaning of the ad. And although 
the Houfe, in 1770, chofc to define the right 
differently, he felt no hefitation in faying, that 
was an improper ftretch of their power ; and it 
behoved the committee more, on that account, 
to adminifter ftrid juftice between the parties. 
He did not mean to contend that the eledtors 
had not formerly defcribed themfclves to be 
burgefles ; but as the word was of doubtful im- 
port, it remained to be explained, either by 
pofitive charters, or the ufage of the place. 
The charter of James, fo much relied on as con- 
firming all their former privileges, is like the 
former charters, totally filent on the right now 
in difpute. And though the queftion of ufage, 
as attempted to be proved by the parole evi- 
dence might be relevant, if this was a maiden 
borough, the committee will look with a jealous 
eye to an ufage which muft have taken its origin 
fincc the reign of James, as its exiftence at 
that time is negatived by the refolutions of the 
committee and the Houfe. As little did the 
returns prove the propofition contended for, as 
there are many inftances of returns being made 
in the name of burgefles, when the right ot 
cledtion is cxercifed by the mere inhabitants. 
They are generally made by any illiterate perfons 
who have flegm enough to flay behind, when 

their 
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their companions have haftened to dinner ; and 
fuppofing, in the prefent cafe, they were really 
made by burgage tenants, they proceeded upon 
^eements of the candidates which can never 
cx>nclude any but the parties to them. If there- 
fore the queftion were doubtful, he trufted he 
fliould have the prepoffeffion of the committee 
in fayour of t^ie inhabitants, who, in upwards 
of twenty boroughs corporate, have the right of 
eleftion, and who, by paying the public bur- 
thens of the town, feem beft entitled to the 
public privileges. But if (as he had the honor 
to contend) the refolution of 1624 was conclu- 
five, it would be unncceflary to enter upon any 
other confideration. 

No evidence being adduced on the part of the 
fitting- members, 

Mr. Graham 

Had only to anfwcr the cafe of the peti- 
tioners ; and this he did by ftating, That Mr. 
Douglas, whofe difcretion, as well as ability, 
was well known, had laid down three propo- 
fitions of law, as the foundation of his argu- 
ment, none of which he fliould be much dif- 
pofed to quarrel with ; for in his apprehenfion, 
inftead of a queftion of law, the enquiry was 
chiefly into fads ; namely, Whether the com- 
mittee of privileges in 1624 difcufled the right 

of 
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of cleftion, and came to any fpecific refoluiions 
upon it? and, fecondly, Whether thoferefolu- 
tions were adopted and pafled by the Houfe ? For 
the only way the gendemen on the other fide 
could avoid his argument, was by denying that 
any refolution of that date exifted. Now, from 
Glanville's report, it is impoffible not to under- 
itand that the committee agreed in the propofi- 
tions which he ftates ; and if they agreed in thofe 
points, it muft neceflarily be allowed that they 
came to a refolution upon them. Indeed the 
natural order of difcufling the fubjeft would 
make it neceflary for them to do fo. The friends 
of Sir Richard Beomont claimed the eleftion in 
virtue of the rights of the freeholders only, who, 
according to the arguments of the other fide, 
are burgefles ; the negation of which is, that the 
right is not in the freeholders only; and this ne- 
gative pregnant, can be explained in no other way 
than by fuppofing a counter claim of the inha- 
bitants to vote {a). It then appeared that Sir 
Richard Beomont had demanded a poll. And 
it was clearly the opinion of the committee that, *" 

(a) The third refolution of the committee, in Glan- 
ville's report, p. 142, is, '* that of common right, all the 
inhabitants, houfeholders, and refidents within the bo- 
rough, ought to have voice in the ele^ion, and not the 
freeholders there m/f , as was now pretended on the part 
** of Sir Richard Beomont," «cc. 

R had 
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had he demanded it in the name of the free-* 
holders, it would not have availed him ; but 
having demanded it generally, the committee 
prefume it was claimed according to the confti- 
iiition of the borough, and therefore fay it ought 
to have been profecuted* The next ftep is to 
declare the eleftion void, the poll being broken 
off on account of a riot, but not till they had 
refolved^ according to the evidence before them, 
(the firft of the two pomts, ftated by the clerk) 
that the inhabitants had a right to tender their 
votes at that poll, " there being no charter nor 
prefcription for choice/' It is not likely that 
the committee would, without evidence to juf- 
tify them, ftart abftradt proportions of law; 
which muft alarm the Houfe, and defeat their 
view (if they had any fuch) of introducing a 
favorite fyftem of reprefentation. 

The fecond point to be confidered is, Whether 
the committee did not report thefe refolutions to 
the Houfe ? In this part of the argument, the 
advocates for the petitioners lavilh panegyrics on 
* Mr. Cilanville*s accuracy, which at other times 
they are apt to retraft ; and they fay, that the 
pronoun which, can only refer to the laft refo- 
lution, declaring the eleAion void {a). But if 

that 

{a) After reciting the five propofitions agreed to by the 
committee, he adds, *« in conclufion, the committee were 

«* of 
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that conftniftion were to obtain it, it would fol-' 
low, that the Houfe was ignorant of the reafons 
which led the committee to adopt their rcfolu- 
tioQs^ which was a preftrmption direftly con* 
trary to the exprefs order that the committee 
fliould report the premifes on which their refo- 
lutions were founded, in order that the Houfe 
might be enabled to judge of the conclufion. 
The relative which, therefore, muft at leaft re- 
fer back to the fourth and fifth propofitions, 
where the demand and interruption of the poll 
is ftated ; and if fo, it is irtipoffible to (ay what 
fliall be the.laft antecedent to the relative ; which 
juftifies the argument, that aU the refolutions 
were reported, andrefolved and adjudged,'*(as 
Glanville in another cafe expriffes himfelf) 
undei- the general order and judgment of the 
Houfe." And although the 'ical of Mr. 
Douglas for his client has led him to difowri 
the litter part of a note in his excellent book. 
Vol. !• p. 415, it was probable, v^hen thati 
zeal fubfided, he would return to his former ' 
opinion. For how could the clerks have ac-' 
quired any knowledge of what the committee 
had refolved as to the right bf el eftion, unlefs 

*^ of opinion, that a warrant ought to go forth for a ncvf 
writ, the former ele^ion being void; %vl>Jcb being fo re- 
ported to the Houfe, was there refolved and ordered ac- 
cordingly.** 

R 2 their 
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their refolutions were reported to the Houfe ?— *^ 
It is abfurd to fuppofe that they had a private 
conference with the committee, and joined with 
them to impofe on the Houfe, by giving its 
pretended fanftion to refolutions which had not 
in fadt received it. To get rid of this determi- 
nation of the Houfe, two arguments had been 
advanced : ift. That the journals could not be 
relied on, as they ftatcd the refolutions inac- 
curately ; and fecondly. That if thofe refolu- 
tioris did pafs, they were extrajudicial, both in 
the committee and the Houfe. — As to the firft 
objcAion, it refted entirely on the degree of 
credit which the committee would give to thcfc 
particular entries refpeding Pontefradt ; which 
in all the material fadts agree j')erfe6tly with 
Mr. Glanville's report, and with each other.. 
Both of the entries ftate, That two points were 
determined by the Houfe ; the right of eleftion, 
and the validity of the return : and though they 
do not in terms ftate that the eleftion was 
avoided, they fay, a new writ was ordered to go ; 
which is equally cxprefTive of the determination. 
The Ion, in ftating the refolution of the com- 
mittee, drops the word refiants ; but in common 
language, the term houfeholder implies a per 
fonal refidence; and he afterwards corredtshimfe 
when he comes to the refolution of the Hou/ 
The clerks might be inaccurate — the Houfe f 

t' 
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they were fo } they frequently miffed the fenfe 
of what was going on, by attending to fcraps, 
of Latin and the expreflions of the fpeakers j 
but they had no intereft to mifrcprefent fafts ; 
and cannot be prefumed to have ftated what* 
never paffed. They were fwom to do their 
duty, and therefore ought not to be fuppbfed to 
have trifled with the journals, efpecially as they 
knew they were overlooked by k committee* 
Their entries are upon the whole fufficiently 
accurate to be intelligible; and if the committee 
fliould rejeft thefe concerning Pontefraft, which 
are the rnofl explicit of that reign, it is' impofli- 
ble to (ay how far they will flop fliort of over- 
turning the whole journals for the fpai:e of ten 
years, during which time xkt fame clerk offici- 
ated. The intimation of the Houfe in 1623, 
would naturally make them more attentive in 
future ; and it is probable that they difcharged 
their duty afterwards to the fatisfadion of all 
parties ; as had they not done fo, the complaints 
of the committee appointed to fuperintend them 
would have been repeated. The queftion then 
refults to this point. Whether this determination 
of the Houie is a laft determination within the 
aft of Geo. II. P which they deny, by faying 
that it is merely hypothetical, and at bcft extra- 
judicial. As to the firft objeftion, he (hould 
i»bferve, that the committee muft have framed 

R 3 the 
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the five proppfxtions which refpedls the right 
of the in^bitojits, witjhi^ particular view to this 
borough, othprwife it would have no title to be 
inferted in Mr. Glanville*s report of the cafe j 
and the expreflion, there being no charter,** 
&c. is ap averment that there was none, and 
a tranflatipn of the Latin ablative non exiftenti 
chart a. So likewife the aflcrtion. That the 
eledion ought to be by inhabitants, &c. muft 
be underftood that it ought to be fo by law. 
There is no ground therefore for maintaining 
that the determinadon, fuch as it was, was not di- 
red and explicit ; but it is clear alfo that it was 
founded on th^ mofl relevant proof ; for Doomf- 
c),ay only Ihews. that Pomfret, or rather Tat- 
telbal, once held, J^e all other great towns, 
of the King,, and afterwards of a mefne lord. 
In anfwer to the . quotation from Littleton 
by Serjeant Cockell, Mr. Graham obferved, 
That Littleton, by faying, that burgage is a 
free or foccage tenure, holden oS the lord for 
certain rent, cannot mean to fay that all bur* 
gage tenants have, on that account, a right to 
fend members to parliament ; for that argument, 
taken in its full extent, would extend the right of 
reprefcntatioii by burgage tenure^ to every boro* 
in the kingdom. He f^ys. From boroughs come 
burgefTes of parliament— undoubtedly they do ; 
but dqcs he fay. In what right they come, or 

who 
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who are to be the eleftors ? Corporate rights have 
moft frequently fuperfeded thofe of tfurgage tc- 
nure. In fome places, as Oakhampcon, the 
freeholders vote in concurrence* with the free- 
men J and in others, Icafeholders are admitted 
to p^ticipate the right. The definition df bur- 
gage tenure is, that it is a free tenure ; and it is 
In this fenfe th^t Roger de Lafci grants tolls, 
market?, right of common, &c. to his free bur- 
geff^s, as pontradiflinguifhed from his villeins ; 
\>ut he CQVild not grant them the privilege of 
fending members fo parliament : and that cir- 
cumftance is accordingly omitted to be mention- 
ed in all the fubfequent charters ; which, with 
fome trifling exceptions only, confirm the former 
grants to the borough. But it is fiud, the pe- 
titioners for the revival of this right, under the 
charter qf James, were burgage tenants; but 
that can qnly be afTerted as an arguinent from 
the Oxford debates j for the pntry in the jour- 
nals, which i) in evidenqe, merely ftates that 
the borough ought to fend members to parlia- 
ment, without fpecifying to what clafs of elec- 
tors the right belonged* The conclufiqn of the 
committee of privileges was therefore juftified 
by all the evidence tha( could then be adduced, 
or that was offered on the prefent occafion, and 
was approved by the Houfe of Commons, which 
R 4 (though 
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(though courts of law will, in fome inflances, 
inveftigate iuch queftions) is undoubtedly the 
moft competent jurifdiftion to decide th rights 
of eledion. Lord Holt's reafoning is a falfc 
deduction from Litdeton, as there are various 
rights of eledion in boroughs : and it is remark* 
able, that in Ilchefter, which petitioned at the 
(ame time with Pomfret^ as appears from the 
Oxford debates, page 230, and whofe petition 
is nearly in the fame terms, the right of eleftion 
has been determined to be in the inhabitants 
paj'ing fcot and lot. 

This refolution of the committee thus jufti- 
fied by the evidence, and adopted by the Houfe, 
is however impugned, as being extrajudicial; 
to prove which, it is contended that there were 
no parties before the committee to ligitate the 
right of the inhabitants. That the right was in 
point of fad, canvafled by the committee, ap- 
pears very clearly from Mr. Glanville's reports. 
Now it is impoffible to prove that no other pe- 
tition was prefented befide Tattome's ^ on the 
contrary, it is obfervable that a petition was 
prefented to the Houfe by Sir Thomas Went- 
worth, and one to the committee before they 
rofe ; which indicates diat there were two at 
leaft : but at all events, it is a fufficient anfwer 
to the objedion, that the committee having evi- 

came 
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dence before them to warrant their conclufion^ 
came to a determination definitive of the right. 

It cannot be argued that the Houfe proceeds 
by analogy to courts of law, when it decides on 
the report of its committees ; it does not infpeft 
the evidence itfelf, but takes it on report ; and 
having once decided the queftion, any future 
doubt can only be folved by a reference to the 
journals. Accordingly in the cafe of Chip- 
penham, agitated in the year 1741 {a) the 
Houfe referred to its refohition on the 9th of 
April 1624, and has referred to and abided 
by feveral refolutions made at that time. — Nei- 
ther has the Houfe a power of examining wit- 
nefles on oath ; fo that if the analogy of refolu- 
tions of the Houfe of Commons to judgments 
of courts of law were to be ftridf ly followed up, 
one half of the refolutions which have been afted 
upon for a century, would be overturned. The 
Commons were fenfible that their jurifdiftion 
was imperfeft, and therefore adopted the prefent 
form of deciding thofe queftions ; but ftill the 
refolutions pafled by the Houfe previous to the 
aft of Geo. II. are as obligatory as if the Houfe 
had pofTefled all the powers, and proceeded 
with all the forms of our regular courts of 
juftice. 

If this view of the cafe be allowed, no folid 
argument cai be drawn from the returns fincc 
{a) 34 Jour. p. 60 and 8o« 

1264; 
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1^24; which ought not to be admitted as evi- 
dence to contradid a pofitive refolution of tho 
Houfe* Had the burgeffes brought forward 
tbcir prefent claim, in order to refcind the 
entry of that date ten years after it was made^i 
Ac ufage would then only have appeared to be 
of ten years ftanding. They therefore pru- 
dently waited, till from Time it received a more 
rcfpedkable form j but even now it only proves 
that It was the intereft of the members returned 
to narrow as much ^ poffible the right by agree- 
ments^ Itwasafked, why the inhabitants did 
not urge tl^elr claim till 1770? But they had 
(b many diiHculties to. druggie with« that it is 
rather furpriling any one was then found willing 
to encounter them. They were perhaps opt 
prefled by the concurring intereft of the neigh* 
bouring landed property — an u&ge eftablilhed 
by it for fome length of time ar leaft — the 
odium of attacking what was generally confi- 
dcred as a fpecies of property — and the flippery 
aiichority of a refolution which might be in-; 
fiantly erafed from the journals by the fame au- 
thority which placed it there. It was, in faft^ 
£b treated in 1 770 ; but that was perhaps one of 
the reiolutions of the Houfe, which called fo 
loudly for Mr. Grenville's aft. Since that aft, 
ihoie who have parliamentary rights to aflert, 
have felt their claims encouraged; and the in- 
habitants 
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habitants in 1775, had a champioh to fight 
their caufe, who might well infpire them with 
hopes of fuccefs. They dated their claim as 
Inhabitants^ to n^ake the returns fpeak what 
they had not done before — an unequivocal lan- 
guage. Though they were then unfuccefsful, 
two fuccceding committees had donejufticeto 
their right y and the queftion was now a third 
time agitated without the fame apology which 
was due to the cafe of Salta(h, where the ma* 
jority of the former committees was known to 
be very fmall indeed ; and new evidence of a 
very weighty nature was to be produced. tJpon 
the whole^ he trufted the prefent committee 
would concur in opinion with the two preceding 
ones, and quiet the difputes fubfifting in this 
borough, by deciding with them. That the ri^ 
belonged to the inhabitants at large. 

The counfel for the fitting members having 
finilhed their argument, 

Mr. PiGGOT, 

In the abfencc of Serjeant Cockel proceeded 
to reply, and faid, It feemed to him, that his 
learned friends were not very modeft in their 
requeft to the committee, when they afked them 
to decide that to be law, which has never been 
thought to be law for one hundred and feventy 
years 3 and that to be a rule of adion, which 

has 
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has never been followed for fuch a length of 
rime. If he had an opportunity of converfing 
with that eminent perfon who, for one third of 
a century, was at the head of the profeffion 
here, or with the moll eminent jurifts of every 
country in the world, he would aik them. Whe- 
ther law does not derive its efficacy from the 
impreflSon it makes on the mind of man ? and 
whether the beft evidence of its exiftence be not 
its univerfal acceptation ? Upon the ufage of 
the place, he might, perhaps, without too 
much hardihood, a/k the committee to prefumc 
a determination in favour of the burgefles, previ- 
ous to that of 1 770 ; and to decide that an ufage 
which had remained fo long uncontrovertcd, 
had a legal origin to give it a valid continuance. 
This he might even alk, if the determination 
of 162^ were precife and clear; but clouded 
and obfcured as it is with doubt, an ufage of 
fuch a nature was fufficient to fweep away every 
trace of it from their attention. In the county 
of Kent, the Saxon cuftoms are thought to 
have been retained, as they prevailed before the 
Conqueft: and the right of primogenitujce in 
fucceffion, which is the common law-doftrine, 
does not obtain there. Suppofe a man were to 
produce an ad: abrogating that cullom, which 
when infpedied, fome might think an a6t of par- 
liament, fome only a petition, fome one thing 

or 

t 
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or another ; would any court be bound to re- 
ceive it implicidy ? would they not examine and 
fcrudnize the thing itfelf ? would they not en- 
quire, whether it had ever been received and 
afted upon? And if upon the face of the 
writing there were marks of defeft and fufpicion^ 
and inaccuracy and contradiction, would they 
not lay itafide, even if it concurred to ftrengthen 
the cuftom?' But if it tended to overturn and 
abrogate fo venerable an ufage, they would not 
endure it for a moment. He would alfo afk, 
whether the committee, after the opinion of fuch 
competent judges, asHardinge, Hatfel, and the 
Houfe itfelf could fay that thefe entries had 
all the force of records, and whether merely 
on their authdrity, they would take from pro* 
perty a right which had been fo long annexed 
(O it. His friend, who argued for the 
fitting members, had afTerted that the right of 
reprefentation was naturally in the inhabitants, 
forgetting that the origin of that right in this 
country was territorial. With thofe principles 
of legifladon, and not of judicial determina- 
tion, it would be dangerous to (it in a court of 
juflice, and to give fcope to ideas which would 
trench lo deeply on the interefts of its fuicors. 
It was that fame vague idea of a common law- 
right which led the committee in 1624, 10 decide 
ft queftion that was never ligitatedi for that^hc 

determi- 
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determinatioh was extrajudicial he had a right 
to prefume, fince be found not the fmalleft at-^ 
tention had ever been paid, to it. According to 
this argument it would follow, that if a com* 
mittee fitting in Weftmihfter were, for exampk, 
to declare the right in Norwich, their refolution 
would be conclufive. The book requires only 
to be opened ; and though one clerk might be 
afleep and the other intoxicated, that would be 
called a bill of peace which were in faft a bill 
of injuftice and oppreflion. But in truth no 
ftich refolution ever paflcd the Houfe ; nor is the 
report dated by Glanville to have been made in 
the fame way that the other nineteen are, where 
the Houfe adopts what the committee had re* 
folved. The conclufion only was reported to 
the Houfe, namely, that the eleftion was void 
on accouDt of the poll demanded, and not pro* 
fecuted ; but it cannot be faid that, becaufe the 
Houfe adopts the conclufion, it fiiall ddopt all 
the premifes however unconnefted with it, which 
the committee chufe to amufe themfelvcfs with. 
The prefent cafe, therefore, differs much from 
thole of Dover and Cirencefter, when the Hdufe 
adopted fimilar refolutions ; for in both thofe 
cafes there were petitions from the inhabitants, 
there was a queftion litigated, and therefore there 
might be a judicial determination. If his opi- 
nion were aikcd refpedling a common law-right, 

he 
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he (hould fay, no fuch right was known ; but 
that there was a Ux loci in every place which 
governed the right there. And indeed Glao-* 
ville only fays that his common law-right at- 
taches in the abfence of all charters, vifage, and 
free burgeffes : a circumftance which rarely, if 
ever, exifted. — Could it be imagined that not 
one of thcfe would have appeared in the cafe of 
Pontefraft, if it had been examined ? Ac leaft 
it mud be acknowledged that there was evi- 
dence of burgage tenure : for though one of his 
learned adverfaries had quoted Littleton, to (hew 
that burgage muft be holden of the crown, he 
had ftopt in an unfortunate part of thataiuhor; 
for the burgeffes, as he adds, The lame manner 
is where another Lord Spiritual or Temporal is 
lord of fuch a borough." At any rate then, we 
have the fafl: conceded, that this was aj^ufgagc 
tenure holden by a favourite chief of a conqueror : 
and who can tell the precife powers conceded by 
that king to his followers? In the charter of 
Ric. III. they are mentioned as //^^ burgeffes \ and 
dicy are fo recognized in the fubfequent char- 
ters, together with their fee-farms and their 
tofts. The argument then muil neceflarily re- 
fult to this, that allowing Pontefrad to have been 
a burgage tenure borough, and to have had 
the privilege of fending members to parliament, 
ftill it does not appear quo jure it is to eledk 

them* 
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them. But here the evidence of ufage and pre^ 
fcription recurs with the greateft force. If this 
be not fufficient it is difficult to fay what (hall. 

Reprefentation in thofe early times was not 
confidered as a privilege, but was rather a bur- 
then on the land. He would aik then, if the 
mere inhabitants (who were moflly villeins, and 
tilled their land by die indulgence of their lord) 
had a concurrence in this right during that early 
period, whether it was probable that the mo- 
ment they were emancipated, and began to be 
of importance in fociety, they fliould ceafe to 
cxercife it, and never be more heard of? But 
the gentlemen are not fatisfied with claiming for 
them a concurrent right with the free burgefles, 
their fuperiors : nothing but an exclufive privi- 
lege will content them. Yet when thefe inha- 
bitants have once eftabliflied (as they contend) 
dieir right before a committee, and before the 
Huufe of Commons, they abandon and think 
no more of it, as if it were beneath their notice. 
That the right was never litigated before the 
committee, he had the authority of Glanvyie 
himfelf to prove; and therefore he was juftified 
in contending, that all they could mean to 
cxprefs was, an hypothetical opinion in the 
abfence of evidence. He then entered upon 
the hiftory of the cafe, as it is to be collected 
from Glanville and the Journals. He argued, 
that the only petition, the contents of which were 

known. 
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known, and the only one therefore of which 

.the committee could form any judgment, was 
that prefented by Sir Thomas Wentworth to the 
Houfe ; and ftated the entry in i Jour, p. 75 1 *, 
to be the fubftance of the petition, and not . as 
Mr. Law had contended, the argument ot the 
fpeaker. At all events, whatever petitions were 
prefented, muft have been by burgeffes in favour 
of Sir Richard Beomont, and could not have 
complained of the interference of the inhabi- 
tants. Sir John Jackfon being returned by • 
burgefles alfo. The queftion was therefore liti- 
gated between burgeffes ; and the difpute was, 
whether their titles were real or fidtitious ? But 
it is the duty of a judge to give the determina- 
tion of the caufes brought before him : it never 

. could be argued that he was to go about in queft 
of difputes, and to forejudge 4y a hafty con- 
clufion, parties who had no opportunity of de- 
fending their rights. The burgeffes had there- 
fore an objedlion fufEcient to arreft the judge- 
ment of the moft formal court, that it was res 

. inter alios a£la ; though they had ftill a ftronger 
objeftion that it was res non a£Ia. And this 
brought him to another head of his argument, 

. whicl^ was, that notwithftanding the adt of 
Geo. II. is faid to give tlie force of law to every 

♦ Sec ante, p. 186. 

S laft 
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laft refolution of the Houfe of Commons, (till 
from the nature of things, a judicial power rc* 
mained in the Houfe, to fay, whether or not 
any given entry on thcjournals was either in feft, 
or law, a refolution within that aft ? It had 
occurred even to the courts of law, to decide 
whether a particular ftatute were an aft of par- 
liament, the title of the Lords Spiritual being 
omitted in the enafting part; and though it 
might be faid that thi confequence of this 
doftrine would be to give the courts a power of 
abrogating an aft of parliament;, it was a fettled 
principle, that arguments ought not to be drawn 
from the abufe of a power againft the neceflity 
or propriety of its exiftence; for the fame 
objeftion might be made to every court of juf- 
tice in the world, as the moment parties confide 
their fuit to th? decifion of a court, they put ic 
in the power of the court to decide againft 
law and juftice. If then this judicial power 
muft neceflarily refide fomewhere, no tribunal 
is fo proper to exercife it as the Houfe of Com- 
mons itfelf : which has accordingly declared, that 
the refolution of 1624 does not come within thc^ 
meaning of the aft of Geo. II. Had the Houfe 
decided that it did come within the aft, none 
would have been more ftrenuous in fupport of 
its authority than his learned friends on the other 

fide; 
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fide; bCit the authority of the Houfe is the 
fame, to which ever fide its decifions tend. And 
in the prefent inftance, no man will fay that 
the decifion was an abuie of power^ as the me* 
fits are all on one fide. He could not help 
obferving, that the inhabitants laboured under 
a peculiar ftigma for having omitted to claim 
their right for fuch a length of time ; during 
which, property muft pafs through infinite 
changes, and hs purchafe and fale mull be re- 
gulated by the privileges which are fuppofed to 
attend it^ Whatever inclination the conmiittee 
might feel in favour of an extended right of 
reprcfentation, if this were aqueftionof legif- 
lation^ conftituted as they now are a court of 
juftice, that partiality will awaken a greacer 
degree of caution. They will recoiled, that 
though it be true that in Ilchefter the inhabi- 
tants, with the fuperadded quality of corpora- 
tors, vote; yet there was no burgage tenure there : 
though the boroughs were revived at the lame 
time, the charters were different, the inhabitants 
in Ilchefter being incorporated by name, and 
there being no laft refolution againft them. 
But in Pomfret no burgeffes have ever been 
known but burgage tenants ; and the grantees 
of all the charters are burgeffes and not inha- 
bitants. He could affure the committee, thcrc- 
fort, that they would effeftually quiet the bo- 
S 2 rough. 
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rough, by deciding in favour of the burgeflfes' i 
as if they did fo, he could venture to affert, that 
the claim of the inhabitants would fink again 
into that oblivion in which it had remained for 
fuch a length of time. 

On Wednefday the 9th of March, The com* 
mittec informed the Houfe, by the Earl of Ca* 
rysfort, their chairman, that as it appeared to 
them that the merits of the petitions wholly 
depended on the right of eledion, they had re- 
quired the counfel for the feveral parties to de- 
liver to the clerk of the committee, ftatements 
of die rights for which they refpedlively con- 
ten^d* 

. That in confequence thereof, the eoimfel for 
the petitioners, Charles MelliQi and John An- 
ftruther, f quires ; and alfo, for the petitioners 
the freeholders of burgage tenure within the bo- 
rough of Pontefrad, in the county of Ybrk> 
and as fuch cleftors of members to ferve in par- 
liament for the faid borough, delivered in a 
ftatement as follows : 

Statement on the part.pf John Anftruthff 
and Charles Mellilh, Efquir^s/' 

The right of eledion for members to fervfi 
in parliament for the borough of Pontofradt, 
in the county of York, is in perfons having 
within the ^id borough a freehold of bur- 
" &^gc tenure, paying a burgage rent/* 

That 
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That fM counfel for the fitting members, 
John Smith and William Sotheron, Efquires, 
delivered in a ftatement as follows : 

" The counfel for the fitting members ftate 
the right of eleAion for the borough of Pon- 
tefraft to be in the inhabitants, houfeholders, 
refiants/' 

That upon the ftatement delivered in by the 
counfel of the faid feveral petitioners, the com- 
mittee had determined, that the right of eleftion, 
as fet forth in the faid ftatement, is not the right 
of eleftion for the borough of Pontefradt, in 
the county of York, 

That upon the ftatement delivered in by the 
counfel for the fitting members, the faid com- 
mittee had determined. 

That the right, as fet forth in the faid ftate- 
ment, is the right of elcdtion for the faid bo- 
rough of Pontefraft. 

That the faid feleft committee had alfo 
determined, that John Smith and William 
Sotheron, Efquires, were duly elefted, &c. 
And alfo, 

That the faid petitions did not either of them 
appear to the faid committee to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfc, 
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The Committee met on Friday the nth of 
March, i79i> and was compofed of the following 
members : 

Hon. H. Hobart, Chairman^ 

H. Duncombe, Efq* 
J. Gordon, Efq. 
General Vaughan, ^ 
Hon. W. Grimftone, 

Sir William Heathcote, Bart« 

R. M. T. Chifwell, Ef^^ 
Hon. C. Hope^ 

R. Glover, Efq. 
R. Burdon, Efq. 
T. Coxhead, Efq. 
F. Gregor, Efq. 
Lord Apfley. 

Nonunee of the Sitting Membtry 
Richard Ford, Efq. 

Nominee of the Petitioner ^ 
Thomas Thomfon, Efquire. 

Sitting Membersy 
Wm. Crofbie, Efq. and John Manners Sutton, Efq. 
Counsel, 

Mr. Graham, Mr. Shepherd, Mr. Garrow. 

Petitioners^ 

I. William Paxton, Efq. Candidate, 

Counsel, 
Mr. Douglas, Mr. Lane. 

2. EleSors in behalf of Mr. Paxton. 
Counsel, 
Mr. J. P. Heywood. 
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H E petitioners ftaied, That Croflby, Sut- 



at the laft election, there was a majority of votes 
in favour of Paxton ; but that Mills, the re- 
turning officer, had, by rejedting many legal 
votes, obtained a colourable majority in favour 
of the fitting members. They therefore prayed, 
&c. — There was alfo an allegation of bribery. 

There being a refolution of the Houfc of 
Commons on the right of eleftiofi of the iith 
of January, 1699, it was read as follows : 

Refolved, That the mayor, aldermen, and 
all the inhabitants, within the borough of 
" Newark upon Trent, who pay, or ought to 
pay, fcot and lot within the faid borough, 
have a right to vote at the eleftion of menv 
bers tofcrve for the faid borough/' 




Paxton, having been candidates 
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Theftanding oriier of January, 1735, being 
iread as ufual, 

Mr, Douglas, 

Gounfel for the petitioning candidate faid, 
Thatj the conteft would end in a mere fcrutiny 
of votes, unlefs from the decifion of fome ge- 
neral queftions which would occur, his adverr 
faries (hould be convinced that he muft finally 
obtain a majority ; and in confequence give up 
their oppofition^ — It would feem ftrange to the 
committee, that any ftich queftions (hould arifa 
after a laft determination on the right of cledtion 
had been re^d, couched in fiich ftrong terms, an4 
fo peculiarly applicable to this borough alone, 
that a fimilar right did not exift in any other. — 
He would admit that a refolution of the Houfe of 
Commons, if ambiguous, ought to be explained ; 
in which cafe, recourfe muft be had to ufj^e, 
to the contemporanea expofitio^ which had always 
been allowed to be the bcft interpreter of a law ; 
but fortunately for his client, the obvious mean- 
ing of the words of the refolution, is confirmed 
by the ancient and uniform ufage of the place, 
A learned friend of his (Mr. Garrow) did indeed 
prevail with tlie returning officer to decide, 
that the words, or ought to pay^ were nugatory, 
and niiglit as well be crazed from the refblu- 
tio*:, ab they conveyed no meaning. Knowing 

tliis 
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this hiftorically, he would anticipate the argu- 
ments that were to be ufed, and endeavour to 
prove that the words, who pay y or ought to pay 
fcot and lot, diftinguifhed this borough from 
thofe numerous pure fcot and lot boroughs (if 
they might be (q called) where the words of the 
rcfolutions conllantly limit the right to thofe who 
dually do pay. 

The borough of Newark was not reprefented 
till the year 1676, when Charles II, in the 7th 
year of his reign cxercifed, in the laft inftancc 
that occurs, the prerogative which formerly 
belonged to the crown, of granting to a bo- 
rough, by charter, the privilege of fending re- 
prefentatlves to the Houfe of Commons. The 
expreflion of this charter, will throw confider- 
able light on the refolution, as the charter for- 
med a material part of the evidence when the 
refolution paffed. — The words of it give the 
right of choofing the members to the nuyor, 
aldermen, and all the inhabitants of the burgh 
or ville, qui fcot et lot in burgo folvunt et contri- 
buunty folvent et contribuent aut folvere vel con* 
tribuere debent vel debebunt. The committee 
would therefore fee that the right was defcribed 
as more extenfive than in Weftminfter for in- 
ftance, where none are admitted to vote who arc 
not on the poor's rates, fuppofing them to be 
feirly made, with one exception elUbliflied by a 

late 
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late decifion of a committee ; but which Is at 
prefent under appeal. In that cafe, he had th^ 
misfortune to contend unfuccefsfuUy for a larger 
right of eledion than what was eft^bliflied in 
common fcot and lot boroughs, upon the au- 
thority of Mr. Leigh, a barrifter, who was high 
baihfFin 1750, and admitted not only thofe who 
were on the rates, but alfo thofe who were liable 
to pay : and it was proved that his judgment 
had been followed by fubfequent high bailiffs. 
The anfwer to this argument at firft was, that 
Mr. Leigh was ignorant and corrupt ; and much 
evidence was adduced, both to overturn and 
eftablifli his charaAer; but juft. as the com- 
mittee were convinced of his refpedability, the 
learned counfel, on the other fide, dropt that 
objedion, acknowledged him to be both vir- 
tuous and learned, and contended that by ad- 
mitting thofe who were liable to pay, he afted 
with great propriety ; but that his determination 
had been miftaken by both parties, as it applied 
only to thofe who were declared liable to pay 
by the twelfth fedion of the Windfor aft (j), 
namely, the new occupiers of houfes, though 
not on the rates, who came in the room of others 
who were rated {b). The committee were of 

that 

(/r) 17 Geo. II. ch. 38. 

(6) The claufc is as follows : *' And whereas perfona 
•* frequently remove out of parilhes^ and places, with- 

out 
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that opinion, and thought it but reafonable to 
fuppofe, that Mr. Leigh, who was a lawyer, 
adverted to an aft pafled but a few years before ; 
but that argument would not apply to the Houfe 
of Commons in 1699, could not luve in.^ 
their contemplation an a£t which was to pafs fo 
many years afterwards. What reafon could be 
given for the additional words, or ought to pay^ 
which point out another clafs of voters befidcs 
thofe who do pay, except that the Houfe, in 
confonance with the charter, meant to declare 
that every perfon poflefled of rateable property 
ought to be put on the rates, and ought to pay ; 

" out paying the rates aiTefred on them, and other perfonfi 
do enter and occupy their houfes or tenements, part of 
•* the year ; by reafon whereof great fums are annually loft 
to fuch parifhes and places, be it therefore enaded, &c. 
that where any j>erfon or perfons liall come into or oc- 
cupy any houfe, land, tenement, or hereditament, or 
•* other premifes, out of or from which any other perfon 
afleffed fhall be removed, or which at the time of 
•* making fuch rate was empty or unoccupied, that then 
** every perfon fo removing from, and every perfon fo coming 
** into or occupying the fame, fhall be liable to pay to fuch 
** rate in proportion to the time that fuch perfon occu- 
pied the iame refpe6tively» in the fame manner, and un« 
der the like penalty of diftrefs, as if fuch pcrf jn fo re- 
•* removing had not removed, or fuch perfon fo coming in 
<« or occupying, had been originally rated und alFeiTed in 
^* fuch rate," &c. 

■an4 
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and as fuch, Had a right to vote. If there wtW 
any ambiguity, he was willing that the uf^e oif 
the place fliould be confiiltcd, and the interpre- 
tation put on die refolution by returning offi- 
cers, eleftors, and candidates* Had it been 
confidered as a fimple fcot and lot borough, the 
returning officer would have had the rates before 
Jiim ; and accordingly it was a great topic of 
difpute in the Weftminfter cafe, whether the 
rate-books had been appealed to ; which ,were 
allowed to be the criterion of that fpecies of 
right. He would therefore call on the orficr 
fide to prove, that the rate-book was ever vifed 
at an eleftion in Newark, and none admitted to 
vote except thofe whofe names were found in it, 
or who came within the 12th feftion of th^ 
Windfor aft. Thefe books cannot be fuppofed 
to be loft ; for they are more important from 
the collateral circumflance of deciding the right 
of voting, than die direft purpofe of the tax ; 
and in a fcot and lot borough, are the moft fa- 
crcd muniments of the place. But, on the con- 
trary, he fhould be able to prove that the rate- 
book was never called for till tlie decifion of tlic 
Weftminfter committee was, in the intempe- 
ranee of viftory, improperly applied to this bo- 
rough. 

There 
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There feems to have been a vfefy 'Warm con-» 
teft in 1699, when the refolution paffed {a): 
there were three candidates ; but the ftrugglc 
was between Mr. Rayner, the petitioner, &nd 
Sir Francis Molineaux.— The petitioner com- 
plains, that feveral wTio were in the antecedent 
rates were fraudulently left out of that of 1698 ; 
^nd that fifteen others^ neither in one rate ffor the 
other y but who were men of fubfiance^ and who 
ought to p^j were rejefted : and the evidence 
on this head dates, that fome of them have 
good Ijoufes of twenty (hillings, others of twelve 
ftiillings a year, live handfomely, drive a good 
trade, are thought to be able to pay, &c.-— It is 
remarkable too, that the petitioner was feated 
notwithftanding the s^reement made at the poll, 
that none but thofe who paid fcot and lot (hould 
vote: fo that it is clear that the committee 
underftood this evidence to be decifive of the 
right of voting, othcrwife it would have been • 
ftopt, and Sir F. Molineaux would have called 
lor the rates as the decifive rule. — The peti- 
tioner indeed appeals to the rates as e\'idence of 
the rateability of the voters ; but"* he proceeds 
to qualify others from their property, although 
they are not in the rates. This faft, therefore^^^ 
coUefted from the report, Ihews in what fenfc 



(a) See Jour. Vol. 13. p. iqj* 

the 
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the committee and the Houfe adopted the words 
of the refolution. 

As for as the arguments and authority of 
counfel not interefted in the caufo could go, ha. 
was happy they were in his favour, — ^Mr. Si- 
meon , who had no conneftion whatever with 
the borough, in page 105 of his . work, (ays. 
That by fpecial cuftom, perfons not rated may 
have a right to vote ; and mentions Newark as 
an inftancc. And in the cafe of Peterborough 
{^Doug. 100.) Mr. Mansfield and Mr, Hardinge 
aflerted, " That in Newark the right of the 
•* Houfe to enquire into the rateability of fcot 

and lot voters was fo fas from being quefti- 

oned, that it is exprefsly recognized in the 
" laft determination of the right of eledion 
which Mr. Lee and Mr. Graham (not then 
counfel for Newark) admit, but argue, that the 
refolution in that cafe is anomalous, and not 
applicable to fcot and lot boroughs in general. 
If too much doubt ftiould, therefore, be raifed 
by ingenious argument, the committee will feel 
a pleafure in abiding by the opinion of able and 
difinterefted lawyers. 

Mr. Douglas likewife ftated, that a queftion 
would probably arife on the ftatute 26 Geo. III. 
which requires fix months inhabitancy to entitle 
a voter to exercife his franchife in boroughs of 
certain defcriptions ; but he fliould' contend^ 

that 
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that this borough does not come within the pro- 
vilion of that ad, as unlefs it was a fcot and lot 
borough it would not fall within any of the 
rights there enumei^ed ; and there are words 
in the adt exempting other rights and qualifica- 
tions from the operation of it. — The returning 
officer, however, had difregarded all rules of 
conftrucliun by unneceflarily narrowing the right 
of voting, and by including a cafe within 
the aft^ which is declared not to be aficited 
by it. 

As to the numbers, there appeared on the 
poll, for 

Paxtoh 291 
Crolbie 403 
Sutton 386, 

He propofed to add 162 fmgle votes to his 
client's poll ; 14 who voted for him and Crofbie. 
and 7 who voted for him and Sutton. Thef 
being added refpeftively, would make the num- 
bers (land thus : 

Paxton 474 
Crolbie 41 7 
Sutton 393^ 

Blithe hoped to be abte to reduce confider- 
aHy the*advcrfe numbers, by Ihewingthai many 
*-T fbte* 
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voters hacl been admitted, who were not bona 
fiie inhabitants ; and that others were difquali- 
fied by having received parifh pay. 

The committee, after Mr^Douglas had finifli- 
ed, direfted the counfel on bith fides to deliver 
in ftr.iemcnts of the rights they contended for, 
which was accordingly done; but both thefc 
ftatements being made exaftly in the words of 
the laft refoUition of 1 699, and agreeing in terms, 
the committee refcinded their refolution as to the 
ftatements ; but the Houfe not agreeing with 
the committee as to the propriety of this laft 
meafure, the counftl were again required to de- 
liver their ftatements on the laft day of the com- 
mittee's fitting ; fo that the terms of the ftate- 
ments were only obferved upon by Mr. Shep- 
herd, in fumming up the evidence for the fitting 
member, and Mr. Douglas in his reply. 

I have given them here, that the reft of the 
' cafe may be more intelligible. 

" Statefnent nn the part of the Petifiofters, with 
*• regard to the Right of EleSlion. 

The words of the laft determination of the 
•* i4oufc of Commons, in the refolution of the 
** nth of January, 1699 (that the mayor, 
" dermen, and inhabitants, within the bo- 

rough of Newark upon Trent, in the* county 
* . . ••of 
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of Nottingham, who .pa^ or ought to pay 
fcot and lot within the faid borough, have a 
right to vote at the eledion of members to 
fcrve in parliament for the faid borongh) ex- 
" prefs fo corredly the right for which the pe- 
•* titioners contend, that they can fcarcely em- 
ploy any other language that would ferve to 
elucidate or render more plain the meaning 
** of thofe words ; but in compliance with the 
requifition of the committee, they ftate that, 
according to the faid refolution, all inhabi- 
" tants, who are rated and pay, and alfo all in-» 
" habitants who by law ought to be rated, and to 
** pay the poor and other parochial taxes, have 
a rig-ht to vote at the elcftion for members 
to ferve in parliament for the faid borough." 

Statement on the part of the Sitting Member s.^\ 

*^ The counfcl for the fitting members con- 
" tend, that the conftruftion of the laft refolu- 
tion of the Houfe of Commons of the iith 
day of January, 1699-1700 (that the mayor, 
" aldermen, and all the inhabitants within the 
faid borough of Newark upon Tren^J in the 
county of Nottingham, who pay or ought 
to pay fcot and lot within the faid borough, 
have a right to vote at the eledion of mem- 
bers to ferve in parliament wiihin the fiid 
" borough) is that the mayor and aldermen, 
and all the inhabitants within the faid bo- 
T 2 rough. 
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rough, who being rated to the parlQi levies 
or affcflments, have adtually paid, or will 
" pay, in the courfe of the coUeftion, or are 
" compellable by law to pay ; or are left out of 
•* ^he rate by the fraud and criminal conduft of 
thofe who have the management of the rates ; 
" or of the juftices at the feffions, to which the 
" appeal from the rate lies ; or who, by being 
" improperly left out of the rate, have not had 
time to appeal, or to try their appeal before 
the elcftion of members to ferve in parlia- 
ment, or who have come into the occupation 
" of rateable propert}% fubfequent to the allow- 
" ance of the rate, immediately preceding the 
" eledion, and have not been therein inferted, 
" have a right to vote at the eleftion of mem-, 
" bcrs to ferve in parliament for the faid bo- 
" rough (^a):* 

Evidence for the Petitioners. 
After producing an office copy of the char- 
ter, and reading the journals of 1699, the coun- 
fel for the petitioners called Mr. Fojlevy who had 
known the borough fifty years, had ferved the 
offices of alderman and mayor, and flood can- 
didate in 1780, He remembered the eledlion 
in 1751, which was contefted by Charlton and 

{a) For the refolution of the committee, fee the end of 
the cafe. 

Craycrafr. 
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Craycraft. At that eleftion and his own (the 
only eleftions in which he took an aftive part) 
he canvafled all houfckeepers who rented houfes 
of twenty (hillings rent, whether on the rate or 
not. They were thought to have good votes, 
and he had heard fo from many old people who 
were dead. — Many of that defcription voted on 
both fides. He did not know that the poor 
rates were produced at the eledion of 1751 : at 
his own eledtion he believed they were not pro- 
duced, becaufe they were fo inaccurate that no 
dependence could be placed on them. Perfons 
who rented twenty fliillings a year voted indif- 
criminately on both fides. He was unfucceflT- 
ful in his own eleftion, and prefented a petition ; 
but withdrew it. 

The committee being of opinion. That no 
jtvidence could be received refpeSling the polls 
till they were produced^ or a fruitlefs fearch 
after them was proved^ Mr. Brought who had 
been town-clerk thirty years, was called as a 
witnefs by the petitioner's counfel ; but was a 
very aftive friend to the fitting members in- 
tefcfl. He produced the polls of the years 
1774 and 1780. Being aflced, whether the 
poor rates were produced at either eleftion ? he 
faid .he did not recoiled whether they were or 
not ; but he thought they were looked upon as 
H criterion to judge of the right of voting. — He 
4id not recolJcft whether they were ufed or not ; 
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but at both thefe cle&ions there was a great 
majority in favour of the reds (of which party 
he was) againft the blues. He was prefent a( 
the laft eledion : Mr. Partridge attended at th^ 
requeft of the corporation, as council to the 
mayor, who decided according to his opinion. 

Mr. Martin faid he was mayor and returning 
officer in 1780: he took pains to inform him- 
fclf of the right of voting, and was advifed to 
poll all inhabitants, houfekecpers, and thofe who 
rented lands, whether they were or were not on 
the poor rate ^ and did fo. He returned Lord Geo 
Sutton and Sir Henry Clinton, who flood on 
the red intereft. All parties were pleafed with 
his conduft. He did not rejeft any on account 
of their rent being fmall; and remembers hav- 
ing polled one man who only rented nineteen 
fhillings and fix-pence, — The rate is ufually 
confined to thofe who rent twenty (hillings.— 
He did not recoiled giving orders to the parifli 
ofiicers to attend with the rate books ; Mr. 
Fofter, the lofing candidate, was his uncle : he 
did not recoiled why queries were put oppofitc 
to certain names. 

George Tomlinfon was overfcer in 1780; and 
remembered that eledion, and the preceding one 
of 1774. He never knew the rate books pro- 
duced at an eledion, nor was he ever applied 
to as an overfeer to produce his books ; nor had 

hQ 
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lie ever heard any perfon objefted to becaufe 
not on the rates : he underftood that all property 
renting for twenty (hillings a year, was afleffable, 
and that all who had afleffable property had a 
right to vote. The rate-books are not kept in 
any repofitory, but, as he believes, are generally 
deftroyed after the rate is coUefted. There are 
two diftrifts in the town, and four overfeers. 
On his crofs-examination, he acknowledged that 
he had given a fervant money to tender to the 
overfeer, in order to have his name put on the 
rates ; and that he had figned a notice of appeal 
on the ground that many of his friends were 
omitted : but which was afterwards counter- 
manded. 

Richard Forjter was alfo overfeer in 1780, 
but faid he was called on by the mayor to pro- 
duce his book : he underftood that the requeft: 
came from the mayor. The rate-books lay oh 
the table, and were ufed as a fcrutiny to the 
votes ; but he could not fay whether they were 
abided by ; he believed fome voted though their 
names were not in the books : he himfelf voted 
for Croibie and Sutton. 

tniliam Tomlin/oft, brother to the former wit- 
ncfs of that name, faid. That he had always 
heard from his father,' that previous to Cray- 
craft's election in 1 751, all who rented lands 
and houfes, whatever their value might be, 
voted; but in 1751, it was agreed to confine 
T 4 tht 
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the right to twenty (hillings rent ; which ruk 

had fince been followed. 

An old wirnefs faid, that he remembered 
a converfation in 1751, between the candi- 
dates and the mayor.. Ch arlton thought a vo- 
ter muft pay twenty Ihillings rent; but Cray- 
craft, as he exprefled it, was for having fcot 
and lot, pay, or ought to pay. But the mayor 
determined not to admit any man's vote who 
had not a pound rent. He never knew any re- 
jefted for not being rated. 

Several old witncflcs from the bede or poor- 
houfe (one of whom remembered the eledlioq 
of 1727) (iiid, that they had voted at different 
eleftions, though they were not affeffed to the 
poor. — No queftions were a(ked theni. One of 
them faid, That he had heard from perfons 
now dead, that thofe who rented ten (hillings had 
as good a right to vote as thofe that rented 
twenty (hillings, or a larger fum.— But the 
grcatett weight was given to the teftimony of 
Mr. HeroHy {a) who had been town-clerk from 
1 744 to 1754. During that time he recollefted 
two conteftcd elections ; viz. in 1751 and 1754. 
He faid he apprehended that, according to the 
conftitution of the borough, which was borrowed 

{a) This ^eotlcmsn was rather deaf; which was tlie 
occafion f f the (j'lcllions ajid anfvvers being written.*— As 
great ftrefs was laid on his evidence, the leporter has beci^ 
induced td^girc it •Brr^tf//«. ' v ' « 
\ ' froni 
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^om the words of the charter, pay or ought to 
pay fcot and lot, perfons bona fide occupying 
property ufually afleffed, had a right to vote^ 
Thofe inhabitants who occupied houfesand odier 
tenements that were rated and commonly aflelT- 
fBd, they always voted ; and perfons coming into 
|he town and hired houfes, and living there, 
of that fort, and of that rank, that were bona 
fide occupiers and inhabitants, they voted j 
people that lived in the town that were not oc- 
cupiers, but became occupiers of a houfc, or 
ftable, or warehoufe, or garden, and likewifc 
any other matter of property of that fort, whp 
occupied fairly ind honeftly fuch property as 
was ufuafly afleffed, though they had hut lately 
taken it, and (owing to an eleftion coming oa 
before the ufual time of affeffments) had not 
been rated or affeffed, ;hey were confidered as 
inhabitants who ought to pay, and of couife 
would; and as fuch, were admitted. Being 
aflced. Whether the right of voting was cm^ 
fined to property of any particular annual value? 
He faid, that occupiers of tenements under 
twenty fliillings a year, were always excufed 
from the rates, as too inconfiderahle to be af- 
feffed, and excluded from voting. Occupiers 
pf tenements of twenty fliillings a year, who were 
teal inhabitants, and bona fide occupiers, were ei- 
ther rated, orfuppofedtobe-liablc to be rated to 
' ^ ' the 
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the parifh levies ; and the votes of fuch were re- 
ceived. Being alked, Whether the right of eledion 
therefore did not depend upon the affeffment ? 
He faid, that as the preceding queftion went to 
the right of voting as to any particular value ; 
and as the right depends upon the fcot and lot, it 
was neceflary to refer to the afleflment, as to the 
prafticc, with rcfpctl to the values of tenements 
afleffed ; but it was not mentioned as a /j/I or ta- 
hie of voters. Being alked, Whether thofe inhabi- 
tants who had rented property of twenty (hillings 
yearly value in the town before the afleffmcnt 
immediately preceding the ^lecftion, and yet 
were not included in that afleflment, were ad-^ 
mitted to vote in right of their property ? He 
anfwered, that the right of voting depended 
upon the reahty of the occupation, and whether 
the voter was a real and bona fide inhabitant, and 
one who ought to pay. Being afked. Whether, if 
an inhabitant had refided in the town for a length 
of time, and had never been rated, he would 
be admitted to vote, though his omiflion from 
the rates was not cafual but conitnual ? He faid, 
that there had been inftances ot perfons being 
omitted from the rates who rented feveral 
pounds a year, which omiflion would not de- 
prive them of their right of voting ; but as to 
fuch inhabitants, occupiers of fmall properties, 
who had been long omitted, it was to be pre- 

fumed 
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fumed tfcey were to be confidered as very poor, 
or that their tenements were too inconfiderabl^ 
to be aflefled. Being afkedf Whether inhabi- 
tants renting twenty (hillings per annum, but 
conftantly omitted in the rate, would be entitled 
Xo vote ? He faid, fuch omiffion muft have de- 
pended oq^ circumftances to be decided by th$ 
returning officer at the time of the eleftion ; 
perfons admitted to vote were admitted as bona 
fide occupiers. Being afked, Whether he con- 
sidered the rate as a good teft of the right of 
voting, in all other inftances except the cafual 
omiffion of the name of a perfun having rateable 
property ? He faid, he never confidered the ratp 
as an abfolute and conclufive teft ; perfons be- 
coming occupiers of properties which would' 
give them an indifputable right to vote, and aji 
eledlion coming on before any rate was made, 
and perhaps from other circumftances which 
cannot at this diftance of time be recollefted 
or immediately fuggefted, might have a right 
to vote, and be admitted. Being afked. Whe- 
ther the poor rates were called for, or referred 
to as a criterion of the right of voting ? He 
faid, he did not believe they were ; that they 
were confulted he did not doubt ; but they were 
never looked upon as a criterion not to be de- 
viated from. He faid, he knew nothing of any 

agreemeAC 
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greement of candidates to confine the right of 
foting. 

There was fome unfatisfaftory evidence as to 
a cuftom of rating perfonal property and flock 
in trade. 

By a comparifon of tlie rate-book of 1780 
with the poll, it appeared that theic were two 
hundred and fourteen names on the poll which 
were not on the rates ; fifteen of the two hun- 
dred and fourteen names had querie annexed 
to them ; but no decifive explanation was given 
of their meaning (a). 

A fearch was made for the rates of 51, 54, . 
and 74, but they were not found. — The fearch 
had been made fince the committee met. 

Several returns were produced, in which a 
confiderable variance was obfervable. The firft 
after the charter, bore date the 9th of April, 
16/7 ; the indenture was between the flierifF of 
Nottingham and the mayor, et ceteros inhabit 
iantcs burgiy &c. whofe names are fubfcribed. 
Anotlicr, dat^d the 26ih of May, 1685, be- 
tween the (lieriiT, and mayor, aldermen and free- 
men, witneilcih. That the mayor, aldermen, free-s 
mecn, and freeholders, have elected, &c. 

The one from which the contcft and fubfe- 
quem rcfolution of 1699 originated, was do 
ted the 25th of July, in the loih df Will. II 
and was between the flieriff, and the^may 
{a) Sec Clerk's evidence poft. 
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«hd certain perfons eledlors, witneffing, that 
the faid mayor, with the whole affent and con- 
fent of the faid eleftors and burgelFes, &c. 

Another of the 9th of January, 12 Will. IIL 
was between the IherifF, and mayor, aldermen, 
and eleftors ; and witneffed, that the mayor, with 
the whole affent and confent of the faid eledors 
and burgefles, &c. 

There were others, with a trifling variation. 
Eleven returns were produced between 1747 
and the prefent time, which defcribe the elec- 
tors to be the mayor, aldermen, and inhabitants, 
who pay, or ought to pay fcot and lot. 

Mr, Lane, 
In obferving upon the evidence which had 
been adduced, ftated the right of eleftion as 
claimed by the petitioners, to be in thofe who 
were liable to be called upon to pay, and there- 
fore compellable to pay to the fupport of the 
poor, whether their names appeared to be- on 
the rates or not. That the rate was a criterion 
of the right, he was not difpofed to deny ; be- 
caufe, on its infpedtion, it neceflarily (hewed 
who were entitled to vote beyond the poflibihty 
of doubt. It might, therefore, be frequently 
confulted without affeding his cafe, though he 
did not mean to give up the ftrong teftimony 
of the witncflcs, that they never remembered the 

rates 
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rates produced with the view that they wholSl 
names did not appear on them Ihould not vote* 
One witnefs hadfaid, they were fo irregular as not 
to be relied on ; another had proved, that for 
a long feries of years, they were not to be found :• 
but is it credible that, if thefe rates were deci- 
five of the right, they would not have been pre- 
ferved by the corporation, with the utmoft care, 
efpecially as the reds and blues were in fuch a 
continued ftate of hoftility- His clients had, 
indeed, given notice of appeal for two or three 
hundred voters who were omitted ; but that cir- 
cumftance does not prove that they apprehended 
the rates to be material, according to the con- 
ftitution of die borough, but merely that they 
wiflied to meet their antagonifts, the reds, with 
their own weapons : they underftood, that the 
rates were to be ufed as a decifive teft of the 
right of eledtion for the firft time, and therefore 
it was natural for them to wifli their friends to 
be rated. When they afterwards fubmitted their 
conduft to the opinion of counfel, that appeal 
was withdrawn as unneceflary. As to the words 
of the charter, they clearly point out two 
different dalles of voters; the words folvunt 
vcl folvent^ mean the fame thing; as in En* 
•gliih we lay, thofe who do or fliall pay. 
Debent zel debcbunty point out another clafs, 
thofe who ou^^ht to pay ; but a man ought to 
pay what in ftridners of law he is compell- 
able 
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tkh to pay ; and every perfon who is capable 19 
bound to contribute to the fupport of the poor. 
Is there any thing contradidtory to common 
fenfe in this intention of the King who granted 
the charter ? That fuch was the intention of the 
charter, cannot be better demonftrated than by 
confidering the proceedings in the committee 
of privileges in 1699, as they took place at a 
time not far diftant from the grant of the 
charter. It will appear, that the rates were 
not taken to be a decifive teft of the right. 
There is no proof of any du-ed fraud to ferve 
an eleftion purpofe in any part of the evidence 
which alone could induce the committee to 
open the rate. And widi regard to the fifteen 
men of fubftance, who were on neither rate, 
the petitioner offers evidence of their fub- 
flance from the firft, which after oppoGtion from 
tlie other fide is admitted^ — tbat fubjlance thus 
eftablilhed, conftitutes their liability to pay^ 
and the fraud of their omiflion. Immediately 
on the foot of this refolution of the committee 
feating the petitioner, the Houfe refolves that 
the right is not only in thofe who pay, but alfo 
in thofe who ought to pay ; difregarding the il- 
legal agreement of the candidates, who wifhcd to 
t:onfine the right to thofe who paid fcot and lot. 

It was urged however at the poll, that if thefe 
words extend to two defcriptions of people, they 
mufl: mean ; ift, Thofe who are rated and paid,; 

and 
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and fecondly, Thofe who are affeffedto pay, ttfl 
do not pay i in which cafe it was laid, the fc- 
cond clafs would be crammed before an eledion 
with perfons of every defcription, and the bo- 
ro* would be in a worfe fituation than fcot and 
lot boroughs, where aileflrnent, if the party is 
unable to pay, does not give the right. It was 
likew^fe argued, that the firft member cf tho 
fentence was (liperfluous ; for as none pay but 
thofe who ought to pay ; the clafs of thofe who 
do pay, is comprehended in thofe who ought 
to pay. But the anfwer to this is, that the two 
clafles are pert'eftly diftinft ; the firft member 
of the refolution comprehends thofe who do pay* 
becaufe they are on the rate ; the fecond, thofo 
who do not actually pay, becaufe they hav« 
been omitted in the rate; but who ought to pay* 
and are liable to be rated from their fubitance* 
People of this defcription, according to the lan- 
guage of the charter, Solvere debent vel debe-^ 
bunt ; that is to fay, they fliall be bound to pay, 
or they ought to pay at a future time if called 
upon ; nor would the evil apprehended, be more 
likely to happen in this than in other boroughs ; 
in all of which, attempts are made to in- 
troduce occafional voters, but which are al- 
ways difcouraged by an honeft returning officer 
and committees of the Houfe of Commons. 
But if, on (he other hand, the rates are to be de- 
qifivc, the power will be thrown entirely into 

the 
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tke hands of the parifli officers ; which the re* 
Ibluuon and charter feem 'anxious to prevent. 
As to the operation of the ad of George 11. 

(hould difmifs it from his condderation^ as 
it was impoflible for Chatles IL to forefe^ 
that fuch an aft would pafs ; bat ihe ufag^^ : 
115 eilabliflied by the evidence, defei ved the at^ 
tdfition of the committee^ in as much as the* 
ieourts of Weftminftcr bad in many ^afes giveA 
k different conftruftion to afts of parliament^ 
owing to a Conftant u(age in favour of fuch con* 
ftruftioA, from what they would have given^ 
had that ufage not fubiifted. Mr. Lane theii 
commented upon the teftimony of the wit- 
beSes, and oppofed that of Mr. Martin^ who wai 
mayor in 1 780, to Mr. Brough, who was town-* 
tlerk^ and whofe iniinuatiot^ that the rat^ 
were confidered as any criterion at that eleibiofi-; 
^as difprovcd by the faft that upwards of 100 
names were on the poll who were not ratedi 
tie faid he might pledge himfelf to prove, that 
the rates were never ufed as the criterion of the 
fight of voting uii 17910^ when the mayor, to 
proeeft himfelf from a iimilar commitment t& 
Chat which a former mayor had ex^rienced/ 
took down^ as his connfel, a gentleman of th€f 
greateft rcfpeftabrliry indeed, but 5^0 riluft btf 
fuppofed partial to the opinion hi had given aif 
judge in the Weftminfter ojfe. Sfe^rat wit.^ : 
M^'cs kad dechu^ed chey voted^ diou^ they 

U were 
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were never rated ; and the evidence had traced^ 
the ufage as far back as the year 1727. As to 
the returns, the committee would obferve they 
varied; and if fome (houldbe produced which 
defcribed the eleftors to be thofe who paid fcoc 
and lot, Mr. Brough had figned one himfelf^ 
where the defcription was in the terms of the 
charter and refolution, and declared the right 
to be in thofe who pay or ought to pay. He 
trufted, therefore, that the conmiittee would 
not feel that averfion to enter on the queftion of 
rateability, which other committees had felt in 
fcot and lot boroughs ; as the opinion of many 
able lawyers which bad been ftated, the con- 
flant ufage of the place, and the clear and deci- 
five langus^e of the charter, proved that the 
borough of Newark differed effentially from thai 
clafs of boroughs. 

The cafe on the part of the petitioners being 
clofed, 

Mr. Graham 

Said, It was his duty to put that conftruftion 
Qn the charter of Charles II. which had been, 
adopted at the poll, and in confequence of 
which, his clients bad been returned. Iti doing 
this, he (hould be juftified in omitting the words 
of the future tenfe, which were merely indiqi* 
tive of a time to come, and then the claufe 
would refolve itfclf into two members, y«i /ol^ 

vunh 
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kfunty thofe who pay ; ei qui fohere debent^ thofq 
Who (as the charter is tranflated by the refolu- 
tion) ought to pay. His learned friends on the 
bther fide had contended, that thefe words dif- 
fered from that mode of expreflion by which 
the Ho;ife of Commons had defined thofe rights 
dfvoiing which depend ort being rated to the. 
poor ; but they differed only by a cautious mul- 
tiplicity of words ; and in fa£t defcribed, though 
with the tautology of a draftfman, that very 
right, which the Houfe, by its decifions, though 
perhaps not in the terms of its re(blutions, has 
declared to belong to fcot and lot boroughs. 
The words who pay fcot and loty which are ge- 
nerally ufed, do not in ftriftnefs apply to thofe. 
Who though entitled to be rated and a£lually 
tated, have not paid, becaufe no rate has been 
demanded of them; or to thofe who have 
not paid themfelvesy but a fon or a friend 
for them, or who having, been fraudulendy 
omiued, till the late falutary ftatute of 17 
Geo. II. had no eafy remedy to get on the 
rate. A conveyancer, in the time of Charles IL 
ruminating on thefe poflible cafes, might fay, 
thefe people fohere debent, though they do not 
aftually pay, and the right muft be fecured to 
them ; fo that the fohere debent is put in Uic 
place of an enumeration of rhofe poflible cafes, 
^u^ tdcite infunt lA the expreflion wbo fay fcot 

U a and 
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and lot. He begged leave to fay, that the tms£e 
lation of the words qui Jolvere debtnt^ IVba ought 
to pay J was not expreffive of the original ; for 
the EngliQi expreflion may mean tlioTe who 
ought to pay from propriety as well as legal 
right ; but the Latin, if accurately uoderftood, 
means ihofe who are compellable to pay by law, 
and cannot be better tranflated than by the word 
liable, which is known to be a corruption of 
obligo ; but indeed he might alk. What mwal 
obligation even could bind thofe to pay who had 
inhabited the town for a number of years, and 
had been conftandy pafled over in framing ilic 
rates ? In the civil law, where the accurtte 
meaning of law-Latin words is frequently to be 
found, dibitores were faid to be thofe, a quibus 
invUis exigi pecunia potift (a) : the Cime fenfe 
mufl: belong to the verb debco ; and then none 
could be faid to owe but thofe who were com^ 
pellablc if reluftant to pay ; a conftruftion which 
would apply to . thofe who were fraudulently 
omitted, as ab bis pecunia exigi poteraty if the 
ovcrfeers had done their duty. His friends, in 
their anxiety to interpret their clurter, had dc- 
ftroyed the fenfe of the words quifotvunt^ whicb 
were quite fuperfluous, if all thofe who ough 
to pay from their fubfliance, had a right to vote 
for then it would have been enough to ha^ 

(m) Pandtda Tit. de Verb. fign. J 108. 
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faid that ihe right belonged to thofc qui fdhere 
dibent vil dihekunt. But it was argued, that 
the uiage of the place removed the difficulty ; 
which he could by no means admit, There is 
no trace on die journals of any conteft between 
1699 and 1717 ; which latter period is only re-? 
0iembered by one witnefsj moft of the others 
fpeak of 51, 54, and the fubfequent comefts^ 
and cannot be fuppofed to derive th?5r infbrma* 
tion from the conteft in 1699, Many of them 
are poor p:rfons, and could have had nq 
opportunity of forming an accurate idea of the 
right : accordingly it is impoflible, hDm the 
ivhole of the evidence, to fay what the right is. 
The generality of them agree, that twenty fliil^ 
lings rent is the criterion ; but they ailedge that 
fhat fum originated in mi agreement of the can^ 
didates : others fay, that ten (hillings gives the 
right as much as any fum. Suiely, in this un« 
certainty, the parifh officer is the bed judge 
whocan, and who ought to pay. Accordingly^ 
|yfr. Herotk ikys, the fate furnifhes a prcfump^ 
tion of fhe right of voting ; but he add», the 
frhole is to be judged of by the returning officer, 
which wouk) be a very dangerous power indeed 
\a, the hands of an officer, who is little mord 
fhan miniftepa). The exercife of fuch a power 
muft kad to the greateft confiifion ; for one offi* 
^ would inake twenty OiilUngs his rule ; an- 

U 3 other 
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other tvould not be &tisfied with that fi 
whilft another would admit thofe who rei 
ten Qiillings, or even lefs. Cerdficace-: 
might be rejedted or admitted as theyhapp< 
to fuit a particular purpofe ; while ftock in t 
plight be deemed afleflable by fome, thpuf 
was a queflion which the court of King's Be 
would not decide, except upon the ftron 
evidence of ufage. Heron adds, that die i 
ability gives the right, but diat, he fomchow I 
at twenty (liillings ; yet a man who rents 
ten (hillings, may be more Opulent and b 
able to pay than many who rent larger fun 
He acknowledges likewiie, that if a man 
repeatedly omitted in the rates, he wouh 
confidered as incapable of paying; fo ths 
fetdcd rule can be colle&ed from his teflim 
On the other hand, it is obfervable that 
whole evidence in 1699, has a reference t< 
rates themfelves, or to the fraudulent omi 
of perfons rateable. Some are (aid to have 1 
inferted in the rates of 97 and 98, but firai 
Jently omitted in thofe of 99; others pai< 
houfes not rated in their own names ^and th 
teen men of fubftance are faid to have been i 
dulently omitted from the rates {a}* But c 
any thing be more wild than to confumc 
time of the committee on fuch topics, if all 
was ncceflary to be done was to prove 

(a) Jour. Vol. 13. p. xo8. 
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tbey rented fotne fort of property ; for not a word 
is (aid of twenty (hillings rent. That the rates 
alfo were lately thought to' be of importance, 
appears by the condudk of Mr. Tomlinfon, who 
carries his fervant with others to tender money 
for their admiffion. He trufted, therefore, that 
the committee would be of opinion that no bet* 
ter rule could be adopted to judge of the liabi* 
lity of voters to pay the taxes than the rates, if 
fairly made. The pariQi officers were to be 
jprefumed to have done their duty by aflefling 
all who were capable to pay ; and if they ne* 
gleAed that duty, were liable to a criminal in^ 
formation, befides the civil mode of redrefs by 
an appeal to the Quarter Seflions and court of 
. King's Bench. He did not mean to fay, that if 
many perfons of fubftance, and of property, 
were omitted in a rate, that circumflance, jdned 
with other appearances of fraud in the overfeers, 
might not be fufficient to induce a committee 
to enter on a queftion of rateability ; and, per- 
haps, fuch proof ws^ offered to the committee 
in 1699 ; but when he admitted this, he of 
courfe argued, that when thofe circumftances 
were wanting, tke rate mud be conclufive— *he 
felt great aflurance that the fame confbruftion. 
would be put on the liability to pay in this cafe, 
which had been adopted in the Weftminfter 
cafe; and was happy that the opinionhe contended 

U 4 for 
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hud airway reeeived cbe deciGon of » gt^^ 
tleman in iis favour, wjio would be the per^ 
fon alive lo pronounce a judgtnem which be di^ 
not enih ely apprwe. This he me^nt to oppoff 
to the argunient which had been dflawn from <bf 
Peterborough cafe. There, the charter not 
mentioned by the petitioners i they quoted tb^ 
refolution only j to which the obvioysasiwcf w%$^ 
allowing the conftitution of Kewark to be 
dated 'y it originates froin the charter $ and % fis* 
giilar inftance of that kind cannot be ^plfe4 
to odier boroughs : which was the ^afi^fl Wdy of 
getting rid of the objection. As to Mr. Simeon's 
opinion of the right, it deferved great rcfpeft j 
but he coi Id not be fupppfed to have canvaifDd 
the queftion fo accpratjsly as the prefeht comt 
piit(ee ; and his book might fairly be oppofed 
by Lbrd Camden V opinion, if h^ were at li- 
(ierty to produce it. He (hould be able to pror 
duce returns from:' 1678 to 1741 ; allpf wbicbs 
except thofe which his friends on the otlier fida 
bad given ini defcribed the elections tp hfiv4 
been made by the ihhabkanta paying fcot and 
lot. The new idea of the- right muft, therefore, 
have ariicn (ince, and may pirhaps have ort^ 
ginatcd trom Mr, Heron himfcif, who wa$ 
jlvonly afterwards town-ckrk: of courfe it could 
not defen-e the attention of the committee. 

Evidence 
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Thirteen indentures of returns were prodoced 
4)efween the 8th of FebnUrjr, 1678, and the 
^th of May, 1741, which were made betweed 
lie (heriff of the county, and the mayor, alder- 
fpen and others, witnefling, that the faid mayor, 
aldermen, and inhabitants, who pay fcot and 
lot within the borough, had returned the fcveral 
jncmbers. 

* John fFllhinfony who was then, and had been 
two years overfeer, faid, he underftood the 
right of voting to be in thofe who belonged to 
the town and paid the rates ; but he could not 
Itate clearly from whom he had collefted his 
information and opinion, not having troubled 
himfelf much with eledions. Perfons of low 
circumftances, whofe fcttlements were in other 
parifhes, were never rated, except they pro- 
duced certificates ; but at all times, perfons 
{ettled in the town, and thofe who brought cer- 
tificates, were put on the rates if they defired to 
be fo, whatever their reht was— ^herc is up 
houfe in the town which rents for lefs than 
twenty fliillings— he received two notices of ap- 
peal about ten days before the cleition ; they 
CQntained the names of upwards of t wo hundred 
perfons, many of whom had figaed an appeal in 
April, againfl: die rate then made, after it wa? 
allowed by the magiftrates. No rate was made 

between 
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between April and Auguft ; but after the elec- 
tion, all thofe who had figned the notice, and 
who cither belonged to the town, or brought 
certificates, were put upon the Auguft rate; 
but two of thefe afterwards requefied to be 
marked poor again, and faid, they did not 
know what they did when they figned their 
names. Several tendered the rate before the 
cledion ; but the money was refufed, as their 
names were not on the books. He declared 
that he had in no inftance, when making th^ 
rates, either omitted to rate any perfon for the 
purpofe of preventing bis having a right to 
vote, or inferted any perfon for the purpofe of 
giving him a right to vote ; but had in all in- 
ilances made the rate fairly and honeftiy, ac- 
cording to the befl: of his judgment, and the 
example of his predecefTors in office. He was 
corroborated in his evidence by ff^illiam Smithy 
one of the fenior overfeers, who faid, they co- 
pied the rates from the preceding ones, word for 
word: upon which it was obferved, that Mr.. 
Tomlinfon had been overfeer, and therefore his 
rate mud be allowed to be fair. But the wit* 
nefs explained himfelf, by faying that it was 
cuftomary to make any neceflfary alterations. 

Cuido Clerk J aged 63, was born at Newark, 
and had lived there all his time ; he underftood 
the right to be confined to thofe who are rated 

to 
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to the poor (j), and heard fo from Dr, Wilfon, 
who was vicar of Newark, and a very ftrenuous 
pardzan of the blues. In the year 1 754, he 
was employed by the Dodor to go into Derby- 
(hire to procure certificates for two men, in or-^ 
flcr to make them votei-s, as they would then 
be admitted on the rates; but the eledioa 
(Toming on fooner than was exped^ed, it was 
impoflible to have them rated ; and they were 
rejeAed, being confidered as queries or mu/b* 
rooms. He alfb -remembered two other perfons 
who were put mto houfes by the Dodor, with 
the fame intention, about a fortnight before the 
eledion; butastliere was not time enough to 
put them on the rates, they were alfo rejeded ; 
another reafon was, they were ftrangers, and had 
not got cenificates. He was then a friend to 
the blues, and in the Dodor's confidence ; but 
had fince changed, as he thought, to a better 
party. On his crofs examination^ he did not 
appear to be pofittve that he had feen the books 
frequently referred to in 1751 or 54 ; but laid, 
he always underilood the right to be as he had 
fiated. 

Several other witnefiesdeclared their apprehen* 
fion of the right to be as above dated, and that 
they had learned fo firom old perfons now dead. 



{s) There are no church ratef in Newad^, tbofe ezpencet 
being defrayed by sn efiate. 
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Jhcy aJfo dated fome iirflamccs of pcrfbns whofe 
TOCes had been rejefted, becaufe dicy were not 
mcd. The ftatemcnts being delivered to ily 
committee in this ftage of die caufe, 

Mr. Shepherd 
Said, that he had felt it his duty to makf 
the ftatemcntfor bis clients a? explicit as pof- 
fible 5 and he did not. doubt but his friends on 
the other fide faw the propriety of doing fo 
too : but perhaps they thought it more for th^ 
advantage of their clients to deal in general e^^*. 
prcffions; which mi^ht be the rcafon that they 
contented themfclves with repeating the wor^s of 
the rcTo!u'^c^^, though the ctirrent of their evi- 
dence tended to introduce a very large conftruc- 
tion of ii, and went in faft to prove, that every 
perfon of every defcription, who rented ahoufc 
or land of the Value of twTnty Ihillings, had a 
right to vote. — ^.The evidence they had produced 
was indcfd admiflible, in as much as it was 
what the witneffc^ had heard from pcrfons now 
d;ad : but it was evidence which ought always 
to be narrowly watched ; as in fimilar caufes re- 
fpe(!:ting riglits of common, or of way, witnefies 
are always brought with eafe on both fides, to 
relate fome converfation with perfons dcceafed, 
they do not know whom, and met together for 
any purpofe but that of difciilfing ferioufly the 
right in queflion. As little reliance could bf 
plactd on the circumftance that fome had voted 

whofe 
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^hdiciiaine} do-not appear op ^ lUtea; as iii ' 
every*boro' in th^ kingdom numbers rote wlw>. 
kivc no right at ail : and fiicb evki^e^ \i relied 
on> would overtura all rights whac^ver.—Hi$ 
friends on the pchejr fide had ai^dq fomjs litdt 
conceffioh in their ^gpnient ; for though Mrl 
Douglas affenedi a ycry (kongfa^ti that the ratei 
i¥ere t^^ver ^ed»: Mr^.L^ne had allowed that 
they might be cdnfuK^d as d rule for one clafi 
of voters. So b^ was willing to fdlow, in ih« 
Uflgnagb of Mr. Heron, chat the rates were not 
arcricdrioft ncvar to be deviated from; for he 
lilil.misntiohed: id .his ftatement, raanjr defcrip> 
>jtion^ of perfon$> whq tfaiugh not aAuatiy rated* 
hid % right to Vo(^ He required no better 
f>roof of bis ftfttemeht .thafx the' evidence of that 
'gpmleman^ who fiiys^ Thibt if perfons come into 
fatitablo jffopcrtjf,> 4nd an ete(ftioa tajces place 
)>eibre.tb& uiiial tia)i of il^tng, tliey have a right 
to vote. Far.why/fttouklhehaveexprcffedJiiin- 
(eK thus> j|f . what is contended for be true; 
that die rating is immaterial^ and that poireiTiea 
ts enough ? . He iik^vifc extends the riglit to 
thofe who were fraudulently omitted^. But why 
lulvert to a fraudulent omiiRon, if it werp unnc» 
^effary tQ admit ? Thefe:calcs, taken from their 
pwri Mfitrtefe, prove thfc geric;fal..rulc^ that the 
fsiittl. is;the criterion^ till fbnie exception can be 
pointed «y£. J^aj, Tonalinfisini, whdAyi the 

right 
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r^t attaches to the occupation of property^ h 
found placing his friends tn fuch a iituation 
to entitle them to rated, and appealing iii 
their faovur, when they are refufed ta be piit 
on the rate. His conduct therefore contradidU 
his underftanding ; and though he ftates this 
herefy never to have been heard of till the mif- 
fion of the learned gentleman who decided at 
the poll, and of his friend who was fucce&ful 
in argument, a little light of reformation feems 
to have beamed on his mind before that aera^ 
when he takes thofe fteps which be thinks nc^ 
ceflary to fecure the right. He trufted that the 
evidence for the petitioner, at variance as it was 
with itfelf, muft be complexly borne down by 
that produced by the fitting member. The 
teftimony of Clarke is particularly deferving of 
attention, as he has dated clearly the fource 
from whence he derived his knowledge ; he fays^ 
That he was the agent of Dr. Wilfon, whom^ 
without offence to the other great men of that 
party, he declares to have been the greatell: 
Hue he ever remembered. This champion of 
the party fends his clerk to Derbyfhire for certi- 
ficates; which could anfwer no other pOrpoft 
than that the certified perfons might thereby 
get upon the rate, anJ be confequendy entitled, 
to vote. Failing in that attempt, he puts others 
into houfes of his own, in order that they might 

gain 
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giun fettlements ; which had no other contieftioq 
with tlie right of voting, than that he knew the 
overieers would not rate them, except on thofe 
terms. It is not ufual in boroughs to apply a 
nick-name to thofe who are good votes ; but 
the witnefs adds, thefe were called Mujhrooms^ 
and always holden to be bad. 

He was not afraid that any argument could 
be built on the the conduA of Mr. Fofter, who 
had faid that he canvafled perfons of all dc« 
fcriptions, for a candidate could not be fuppofed 
to difcufs accurately the rights of all he con- 
verfed with on a canvafs, and was eager to 
make as many friends as poffible. Mr. Fofter, 
however, had acknowledged that the rates were 
produced at his eleftion ; and if the proceed- 
ings of 1699, when it was neceflary to under- 
ftand the right accurately, were looked into, it 
would appear that the chief difputes were about 
the forming of the rates ; and that the petition 
of the eleftors came from thole who paid fcot 
and lot. — The evidence then adduced, fully fa- 
tisfied the words of the refolution ; for thofe 
who wefe fraudulently omitted (the proof of 
which fraud was coUedted from circumftances) 
were thofe who ought to pay in contradifHnftion 
to thofe who did pay^ becaufe they were upon 
the rates. But the conftrudtion contended for 
|?y the other fide renders Uie re(blution tautolo« 



geuSs beeauie it would h^vt besn enougii to Klvc 
£udj that «U who ought r>pay had a right id 
Vote ; which words \^uld neccffarily have com- 
prehended all who dd:imUy paid. He could 
not help rejoicing that^ in adopting this^.coii-- 
ilrudion of the refoluticny he was not deftroying 
the right of the many to fet up tliat of the few j 
but preventing a fet of iticn from taking a<ivan<^ 
tage of their negligence, and profiting, by their 
own wrong; for fincethe iithof Geo. II. ther< 
is no man in Newark who may not get On th4 
rate if improperly left out, or having dOde all 
he reafonably ought to do, would not be thoilght 
by a committee entitled to vote. It waa furely 
unjuft therefore, that after having laiB by fd 
long without contributing to the public bur- 
thens, thefe perfons (hould row come forward 
to claim a public rigiit^ If there were any 
who, though not on the rate, were in equity 
entitled to vote, tliey bad been fK)ticed by the 
ad above mentioned, and had jufticedone them 
by his (latement, which extendi^dto three cklTesi 
Firft^ Thofe who wera improperly omictiedy and 
fcad appealed to the fefliOnsf' Secondly, Tbofbf 
who were omitted^ and though they had ool 
appealed, had dotle all tliat the time wotdd aU 
iow : and 1 hirdly, Thofe who came into ratea- 
ble pt>pefty after the rate was made up. — Tho 
iUtufia iccmed' Co be pafled for the exprefs pur^ 

pofc 
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pofe of definir^ thofe vague limits of right. 
Which the petitioners contend for, and which 
-Would introduce the greateft abfurdity : for, by 
Mr. Nichols's aft (a) ihofe who had paid the rate 
fior five months, would be excluded from vot- 
ing ; but by the ftatement of his friends, they 
would be excellent votes, becaufe they ought 
ko pay although they inhabited the town but a 
trcck. The difficulty which this would impofe 
bn the returning officer would be infupport- 
able ; for he would be obliged to try as many 
appeals as there were voters ; and though the 
feffions might have decided that aperfon, owing 
to his circumftances, ought not to be rated, 
it would be argued at the poll, that the qnantunl 
of his property, or the poverty of his circum- 
ftances, had nothing to do with his right; and that 
the reality of his poffcffion was all that was to be 
fconfidered; — He cfteemed it to be a confiderable 
•circumftance in his favour, that Mr. Douglas 
(than whom none was more competent to find out 
an analogous cafe if any fuch exifted) had not 
been able to cite a finglfe authority in favour of 
his argument, and could not poffibly define the 
tight which he claimed for the eleftors, who 
were neither inhabitants paying fcot knd lot, nor 
jpotwallers, nor any other defcription known in 
the law of parliament. On the other hand, it 
Was unneccffary for him to argue, thit the in- 
tent of Mr. Grenville's aft was to Amplify and 
(a) 26 Geo. til. ch. xoo; 



3o6 CAS E IV. 

define as much as poffible the rights of eleftion ; 
upon which principle there could be no compe- 
tition between the two ftatements ; for if the 
committee ftiould be of opinion that the right 
of the borough was limilar to thofe which de- 
pend on the paying of fcot and lot, it would 
follow that the rate was to be taken as a crite- 
rion, not indeed never to be departed firom^ but 
never without good caufe (hewn to the commit- 
tee. He trufted, therefore, that the comrhittec 
would^ upon the grounds of found argument, 
good policy, and the evidence as produced on 
both fides, fay that thofe only ought to pay who 
were liable to be compelled to pay ; and who, if 
they did pay, could do fo with a legal efFeft. 

,Mr. Douglas, in reply. 

Said, that there was no caufe where, if the 
judges were determined to catch at particular 
arguments and partial citations of evidence, 
there might not be a colour for deciding any 
way they were inclined; but he was confident the 
committee would take all the circumftanccs to- 
gether, and allow that fcale to preponderate 
which upon the whole contained the weightieft 
reafons. He had felt himfelf mortified at hear- 
ing his ftatement called unintelligible, as it was 
not haftily drawn up ; but being intended for a 
matter of record, had been maturely confidered; 

the 
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the refult of which ftudy was, that it was found 
difficult to explain better in the commentary 
what was fo well ftated in the original. There ' 
was this difference ben\'een the ftatements, that 
that of the fitting member contained a very long 
comment on a very fliort text, and would require, 
in its turn, longer comments to explain it. In- 
deed he might fay it waj^ more than elucidating 
the obfcurum per obfcurius ;^for it rendered unin- 
telligible what was before clear and perfpicuous. 
He differed with his friend Mr. Graham, who 
thought it the moft material part of the argu- 
ment to explain the charter ; for in his apprehen- 
fion the charter had nothing to do with the 
queftion, except from the prefumption that the 
Houfe probably meant to adopt the right as 
conferred by it. Neither was he inclined to ad- 
h)it that charters were drawn by conveyancers ; as 
they were known to pafs through the hands of 
the crown-officers, were fubmitted to the privy- 
council, and approved of by the chancellor. It 
had been faid by the prefent great authority in 
that high ftation, in the cafe of Don and Lewis ^ 
that the worft conftruftion and the laft to be ad- 
mitted is that which rejeds and renders nugatory 
any part of an inftrument. Yet this conftruc- 
tion was adopted by his friends on the ether 
fide, as the only rational one, both in explaining 
the charter and the refolution. As to the firft, 

X2 they 
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they fay the right is exadtly defcribed as it dr- 
ifts in fcot and lot boroughs, and that the words 
Jehent vel debebunt folvere are merely tautolo- 
gous. But if it were fo in pure Latinity, what 
could his friend Mr. Graham fay to the words 
of the refolution, pay or ought to pay, when he 
muft fee that in Bridport and Fowey, whofe rights 
of ele<5tion were determined about the fame time, 
and in every other place, where paying fcot and 
lot is the criterion of the right, the Houfe has de- 
fcribed the right to belong to thofe who aftiially 
pay fcot and lot, and has taken no notice of thoft 
who ought to pay. He muft contend that this 
erxpreflion which feems anxioufly to fecure the 
right to an additional ckfs of fubftantial houfe- 
holders is likewife to be rejefted, not in a tauto- 
logous charter, but in a laconic refolution.— 
The rule of conftnidtion which he adopts is, that 
the words ^ui folvent aut contribuent, vel fol- 
vere aut contrtbuere debebunt^ only exprefs fcot 
and lot men in future times ; but then the pre- 
fent tenfe muft be taken ro confine the right to 
thofe who paid when the charter was accepted, 
though an eleAion might not happen for years 
after ; and upon this plan all the refolution s arc 
imperfeft, as they only declare the right to be in 
thofe who pay fcot and lot ; whereas they "fhould 
add, or thofe who (hall pay at the rime of any 

futuie - 
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future eleftion. On the other hand, the con- 
ftruftion for the petitioners is recancileable with 
the words of this and other refolutions, as it 
extends the right, Firft, To thofe who do pay, 
becaufe they are on the rate ; and Secondly, To 
thofe who on a future and more accurate dif- 
cuffion of their circumftances, (hall be admitted 
to pay, and by procefs be compellable to pay what 
they ought to have paid at firft. As to the 
philological difcuflion of the word debeoj the 
fenfc of the verbal noun has been applied to 
the verb. But Stephanus gives many fenfes to 
the word, by which it will appear, that it not 
only imports a duty, quod exigi poteftj but alio 
an inferior obligation, as in the phrafe debuU 
nojfe. It is frequendy fynonimous to the Greek 
fAi^xi^r, and merely (ignifies fomething future, 
as the French fay 'U dots diner. In the ex- 
preffions from Plautus, Debetis velle qua velU^ 
MuSy and hie nefcio quid boni debet ejfe^ there is 
furely no idea of the compulfion which attends 
ajuftice's warrant. The word auSlor might juft 
as well be applied to augeoy which has twenty 
different meanings ; or the verb cenfeo be con- 
fined to the meaning of cenfori and no one be 
allowed to think except thofe who filled the office. 
It cannot be proper to refort to the claffics to ex- 
plain Law Latin, any more than to the works of 
£^ine and Voltaure to conftrue Littleton's Te* 

X 3 nures.; 
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nures ; the rule is rather to confider how an 
Englilhman, who was a bad French fcholar, 
would exprefs himfelf in that language. Their 
conftru6tion was alfo at variance with itfelf ; for 
Mr. Grahain extends the claflical fenfe of the 
word debitoresy to thofe who are fraudulently 
omitted from the rate, or who come into rate- 
able property after the rate is made up ; and adds, 
that as at that time they had no legal mode of 
redrefs, the charier might mean to fecure their 
right to vote. But it is evident that, if their 
names were not on the rate, they could not be 
compelled to pay ; and were not therefore debt- 
ors from whom the rate could be exadted, 
which his definition requires. But bad as this 
rule of conftrudtion was, he would admit that 
ufage was a more improper ruk, provided the 
refolution itfelf was unambiguous; he had 
therefore reforted to it only as a mode of de- 
fence, fuppofing that the other fide would ap- 
peal to it. This difference was certainly obfervablc 
between the two clafies of witneffes, that thofe 
for the fitting members came to narrow the right, 
and confequently to render their franchifes more 
valuable; whereas many of thofe for the peti- 
tioners come to extend it againft their own in- 
tereft, and many were unconcerned, and there- 
fore impartial. He could not help obferving, 
tliat it w as llrange that Mr. Brough, who took 

the 
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the poll in 17809 (hould have fo bad a recol* 
le<5tion as not to remember, whether the rates 
were ufed. They were looked upon to be a cri- 
terion, fays he ; but whether they were ufed as 
fuch, he cannot tell. But could they either have 
been looked upon, or ufed at all, when two 
hundred and fourteen voters polled, whofe 
names were not contained in them {a) ? The 
prefumption is fair, that as many would appear 
to be omitted in the years 1751, 54, and 74, 
were the rates of thofe years to be found. As 
to Dr. Wilfon*s condudt, it was eafily explained, 
from the very circumftance that thofe perfons 
had been fraudulently kept from the rates, and 
a confequent fettlement for fo long a time : for 
they might naturally to wi(h to remain, in their 
old age, in the place where they had fpent their 
manhood, and infift, with the Doftor, that he 
(hould procure them to be rated before they 
cared to vote for his friend. The whole evi- 
dence had proved, that the rates were made in 
fraud of the law, as only thofe ftrangers were 
rated who brought certificates, or had fome other 
means than the rate of gaining a fettlement in 
fpite of the parifh officers. This in the Weft- 
minfter cafe, had been allowed to be an indiA- 
able offence, in as much as it was a fraud on the 

(«) At that clcaion 767 polled in all. 
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poor of the parilh where the rate is fo made j t 
hardfliip upon the individual, and hisparilhy 
which has a right to profit by a fubfequent fct- 
tlement, and a direft violation of the flatute, 
43 Eli.-abvib, which direfts the tax to t^e levied 
on every inhabitant, and every occupier of 
lands and houfcs. The committee would not 
therefore be dif[X)fed to countenance fuch ratesj 
merely from the argument, that there might be 
an appeal at the expence of thirty or forty 
pounds from overfeers, who were known to be 
generally the tools of others, tojuftices who were 
known fomctimes to interfere in politics ; tho* 
it was true, that if thofe juftices, fomc of whom 
probably figned the rate, could be prevailed 
upon to ftate a fpecial cafe, the inhabitants 
might have their caufe argued by all the King's 
counfel ; and after a difburfement oLfive hun- 
dred pounds, might gain the pjpiwcge of vo- 
ting for twenty (hillings. He fliould not repeat 
thofe arguments which had been urged almoft 
ad tjaujeamy that ^returning officers, who were 
fworn to do their duty, had certain judicial 
powers cntrufted to tliem by the conftitution ; 
and he thought their jurifdiftion, lubjcft as i 
was to an appeal to the delegated committees c 
the Houfe of Commons, preferable to the oth 
he had juft cefcribed, where the obligation 
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aa oath was not impofed. The evidence before 
tbeprefent committee, and that of 1699, efta- 
bliflied the cuftoni of the place to rate ail pro- 
perty, though under twenty fliillings a year. It ^ 
^ might perhaps be a matter of prudence, and it 
had been proved to liave been a matter of agree- 
ment, not to rate iefler funis ; as the perfons rated 
would probably pay with one hand, to receive 
with the other. But the queftion of expediency 
was not now agitated, and the obfervation could 
not apply to this borough, where every houfe 
bore that rent at leaft, to which it was cufto- 
xnary to extend the tax. 

The committee, after deliberating, informed 
fhe counfel, that they had come to the refolu- 
tion, hereafter mentioned. Upon which, the 
counfel for Mr. Paxton and the elcdors, de- 
clined giving them any farther trouble. 

On Tuefday the 2 2d of March, the com- 
mittee informed the Houfe, by Mr. Henry Ho- 
ban, that upon the ftatement delivered in by 
the counfel for the feveral petitioners, they had 
determined (j). 

That the right of eleftion, as fet forth in the 
Ciid ftatement, is not the right of eleftion for the 
faid borough of Newark. 

(a) For the (tatements, fee Sufra^ page i74« 

That 
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That upon the ftatcment delivered in by the 
counfel for the fitting members, the faid com- 
mittee had determined. 

That the right of eledion, as fet forth in the 
fai J ftate.nent, is not the right of eleftion for 
die faid borough of Newark, 

That the faid feleft committee having duly 
confidered the faid ftatements, and the evidence 
adduced before them touching the right of elec- 
tion, had determined, 

That the right of voting for members to ferve in 
parliament for the borough of Newark^ in the 
county of Nottingham^ is in the mayor j alJermeHf 
and all the inhabitants paying fcot and lot within 
the faid borough. 

That the faid feleft committee have alfo de- 
termined. 

That William Crofby, Efq, is duly elefted, 
&c. Alfo, 

That John Manners Sutton, is duly elefted, 
&c. And alfo. 

That the petition of William Paxton did 
not appear to the faid feleft committee to be 
frivolous or vexatious. And alfo. 

That the petition of the eleflors, in his be- 
half, did not appear to the faid committee v 
be frivolous or vexatious. And alfo, 



Tl 



NEWARK. 315 
That the oppofition of the faid William Crof- 
by and John Manners Sutton, Efquires, to the 
laid feveral petitions, did not appear to the (aid 
feleft committee to be frivolous or vexatious. 

And the faid determinations were ordered to 
be entered in the journals of the Houfe (a). 

(a) Sec the votes of this date. 
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CASE 

Of the BoitouG H of 

DORCHESTER, 
la the Conntj of Do&set. 



The Committee was chofen on 'TKurfday, the 
7th of April 1791, and confided of the following 
members : 



Right Hon. Henry Dundas, Chairman^ 

Jos. Randal Burch, Efq. 

William Mills, Efq. 

John Wm. Egcrton, Efq. 

Barne Barne, Efq. 

William Praed, Efq. 

R. S. Milnes, Efq. 

F. Annefley, Efq. 

H. Burrard, Efq. 

Vifcount Downe, 

Vifcount Valletort, 

Right Hon. Thomas Steele, 

Earl Wycombe. 

Nominee of the Petitioner^ 
Sir Gilbert Elliot, Bart. 

Nominee of the Sitting Memher^ 
John Anftruther, Efq. 

Siti ng Member 
Francis Fane, Efq. Hon. George Damer. 
Counsel for Mr. Damer, 
Mr. Graham, Mr. Gibbs. 

Petitioners^ 
I. Hon. Cropley Afhley. 

Counsel, 
Mr. Douglas, Mr. Dallas. 

2. Eledlors in favour of Afliley. 
Counsel, 
Mr. Wilfon. 
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Of the Borough of 



DORCHESTER- 

H E petitions ftated. That Robert - 



X . Lambert, the mayor and returning of- 
ficer, had rejefted many legal votes tendered 
in favour of Mr. Afliley, and had admitted 
many perfons to vote for Mr. Damer who 
bad no right. 

There is a refolution of the Houfe of Com- 
mons, of the 1 8th of March 1720, inthefol- 
lowing words : 

" Refolved, That the right of elefting bur- 
" gefles to ferve in parliament for the borough 

of Dorchefter, in the county of Dorfet, is in 
" the inhabitants of the faiJ borough paying to 
" church and poor, in refpedt of their per- 
" fonal eftates ; and in fuch perfons as pay to 




" church 
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church and poor, in refpeft of their real 
" eftates, within the faid borough.'* 

Mr. Douglas^ 

For the petitioners faid. That the numbers 
for Mr. Fane, whofe feat was unimpeached^ 
Were 162 ; for Darner 103; and for Aftiley 78 : 
fo that upon the poll there was a majority of 
25 for Darner; but that 38 had tendered for 
Afhley, which if added would make his mem- 
bers 116; and eight were improperly admitted 
to vote for Darner, which if deducted would 
leave him in a minority of 21 ; 

The principal queftion meant to be agitated 
related to an objedtion taken at the poll, which 
prevailed with the returning officer to rejeft the 
38 votes tendered for Mr. Afhley. The objec- 
tion was not novel ; it was relied upon in the 
year 1775(^)1 at which time it was alfo contend- 
ed that the words of the refolution, giving the 
right to fuch perfons as pay to church and poor 
in refpeft of their real eflates, do not extend it 
to all perfons who pay in thai refpeft, but only 
to thofe who refide upon their property : the 
confequence of whicit would be, that as there 
is no real property in the borough except houfes; 
the right would in efFed be the fame as in 

{a) Sec I Doug. 347. Cafe of Dorchcftcr. 

fcot 
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icoc ind lot boroughs. His friends oa che ocI\q( 

fide might perhaps fay that they are not to he 

blamed (ot atteriipting to narrow the right ia 

oppofition to the general words of the refolu^ 

tion, for that their conftru£tion of it floi^ 

from the operation of the law itfelf ; and for 

this purpofe it will be (aid that the ftatute of 

Elistabeth,^ which, negulates the pooi^ rates^ ig); 

tx>(es the tax on the occupUrsr of houfes and 

kiids, and that. the owners, as fach, cannot be 

compelled to pay* They will therefore argue 

that the Houfe of Commonsi wh^en it dqterr 

mined the right to be in fuch as pay, mufl. 

cdEbi'Ay have meant fuch as are bound to t^ay 

m kw. But though it is tiiue th^t the landlord's 

Aame cannot appeat as Ojwner upgn the rate^, 

ik is equally true that, if (ikn^s xo pay,tbp 

4Eiax, the payment is leg^l h ^ ^ffic^t iwfbp 

Mfufes the money tendered, by (he t^fllord|:i^ 

be liable to be punilhed.: The queftion wf^ 

tried in a caufe from this very^ ^fough (rd) 

ihortly after the decifion of the committee ip 

iheyear 1775, as preparatory to anpther cq;^ 

.tefted eledion 1 which is the time that the car^ 

of the poor is usually produdiyci of tbefe great 

.cxeriions. The ovetfeers in tbati^cafe refufcd 

•V.J 
X«) Kiag agaioil Couzens. Doug. Rep. in K. B« 

Y . . to 
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CD receive the rate from the grandfoii bf the 
landlord of a particular houfe^ becauTe he ten- 
dered it for his grandfather the oWner, when the 
dccupier was rated ; upon which two juftices, 
^o were prefent, figned a warrant of diftrcia 
upon the tenant. But their conduct was feverely 
reprobated by the court of King's Bench, who 
would have granted an information againil them 
if the affair had not been compromifed.— -Lord 
Mansfield iaid. There was no excufe for die 
juftices ; and that they muft have aded with 

a view to make a point to ferve the purpoft 
«• of an eledion-" His Lordfliip adds, « la 
^' many parts of England the landlbicd pvft 

the tax for the tenants;*' and it was fwom it 
that inftahce^ that the landlord had paid ti 
rates; a proof of th^ ufage of the place^ which 
'ivill not efcape the committee. The cuftom is 
'fully jullified by reafon; for the tax falls uld* 
mately upon the landlord, because it diminiflics 
^e value of his property, though it is direded. 
to be levied on the occupier, becaufe he is the 
moft -ollenfible perfon. — He was of ojMnioii,. 
that there is no ambiguity in the refolution ; but 
if the committee (hould be of a contrary opi- 
nion, the ufage of the place would be found 
to be in his favour : for he fliould be able to 
prove that in the years 1700, 5, 10, 13, ao, 
-^^9 34> 68, and 74 j at all which periods 

there 
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diere were contefts in die borough, owners of 
landed prq)erty who were not occupiers liad; 
▼ored, particularly in the contelV of 1720; 
which gave rife to the refolution. The rates^ in 
diis .borough are made in a panicular fomi» 
which originates from the nature of the right 
of eledion. They are divided into two parts ; 
the firft of which contains the names of the 
9ccupiers of landed property (for they follow 
the words of the ftacute of Elizabeth); the fe^ 
cond, thofe who pay to church and poor b ro* 
(pcft of their perfbnal property. In the firft 
divilion of the races, the manner of rating haS 
varied. Sometimes the houfe is mentioned, 
without the name of either the occupier or land^ 
lord. Sometimes the name of the owner ap* 
pears, which is not meant as rating him, but 
as defcriptive of the tenement : for inftance 
thus, " Clapcott" (the owner's name) " in pof- 

feffion of Gillet." For GiUet is the occupier; 
he is the perfon rated ; and if he had paid the 
ttz, it would hardly be contended that he would 
4iot have gained a fetdement : yet the landlord 
will appear to have votedi becaufe he aAually 
paid the tax. Sometimes the entry appears 
thus ; " The occupier of A.'s garden," or " of 

the Crown Inn." Here it will not be faid 
chat A. or the landlord of the inn were rated ; 

Y a and 
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imd yet they voted. At 6ther times the tate 

is thus afiefled : The houfe in poffeffion of 

A. B. — fo much ;** or " the occupier of th€ 
« houfe in ix^fleffion of A. B.'* which is a An- 
gular expreffion. Yet in theft inftances the 
landlords alfo voted. There are three parishes 
in the borough i in each of which the rate is 
thus divided : The rate of St. Peter (one of 
the parifhes) for the years 1 719 and 1720 is 
loft, but the two others are extant ; and by ^ 
Comparifon of them and the poll, it will ap 
pear that, at the election of 1^20, numy 
owners not occupiers voted ; which, together 
with the proceedings had before the Houfe, 
Would eftablifh the conftrudtion he put on 
the refblution, if it were as doubtful as he 
thought it to be clear and unambiguous. The 
fame uTage would be proved to have obtained 
£nce, by a fimilar comparifon of the rates and 
polls of the fubftquent eleftions. 

Mr. Douglas having finiflied, a queftidn ardc 
between the counfel, as to which party (hould 
give the firft evidence; and confequently be en- 
tided to the reply. The counfel for the pcd- 
tioners laid, they would not ^linquiQi the right 
of giving evidence to affirm the refoKuion, if 
the commirtee thought it ambiguous. But the 
courffel for the fitting members faid, there was 

as 
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AS yet no queftion raifed ^ which could only 
arife when ihey (hoi^ld aver the refplution tq 
be equivocal which would entitle them to be 
9tft heard. This was decided by the commit-r 
tee refolving that evidence ought to be adduced' 
fo explain the refolution t m confeqyence of 
which Mr. Dougl^ proceeded with bis cafe. 

The ftatements being delivered to the clerk^ 
ihey were found to be nearly in the fame words^ 
and echoed the refoludon (a). Upon .which it 
was obferved by the committee, that if they 
fliould decide either was right, the queijdoQ of 
the right of voting might ftill arife again. But 
it was anfwer^d, that the parties might give in 
what fiatements they pleafed ; but die commit- 
$ce might report the right to be different front 
}poxh ftatements. A propofition was then made 
by the counfel for the petitioner, that the gene-* 
fal queftion of right (hould be firft argued; an4 
they faid the committee might diredt this to be 
done, though die other fide (faould not con- 
fent« The BedfordQiire cafe, after the general 
cledtion in 1784, and the Steyning cafe lately, 
were quoted as precedents in point. To this 
it was anfwered by the counfel for the fitting 
member, that they had a right to have thp 

• 

#) Sec the report at the end of the cafe. 
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whole cafe of their adverfiuies difclofed to them, 
before they ought to be called upon for their 
anfwer ; and aUb to make the whole of thar 
defence at once. That the Bedfordfliiie cafe 
wa^ almoft the only inftance where a ccnnmittee 
had required the counfel to conduft their caufe 
in any manner contrary to their own inclination. 
And that a ftriking inftance of the right of a 
party, to fefift this application, occurred in the 
impe&chment of Mr. Haflings before the Hode 
of 'Lofds. They mentioned fome bad confe- 
quences which might follow, from the mode 
now pointed out to the committee, whofe time 
might be confumed in the difcuffion of an ab- 
ftrad queftion, when perhaps no cafe could af« 
terwards be made out to which their decifion 
would be applicable. And upon this principle 
any one who wifhed to fpeculate in a maiden 
borough had only to prefent a petition, and 
procure the opinion of a committee on the 
queftion of right which would be extremely 
vexatious to the other party, and could not be 
agreeable to members of the Houfe o£ Com- 
mons. 

The committee took time to deliberate, and 
decided, that the counfel were to difcufs the 
queftion of right before they proceeded to odicr 
parts of the cafe. 
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Evidence. 

The poll of 1790 was produced bythercr 
turning o^cer; alfo the polls {or admiiSble copies 
of th^m) of tEe years 1765, 10, 13, 20, 22, 
34* 74* agents were direded tO; 

compare thefe with the correfponding rates, and 
to make their report to the conunitfpe. 

The original petition in 172Q, was produced 
by the officer of the Houfe : it ftated the im- 
memorial rijght of eledion co be in the inhabi-^ 
tants paying to church and poor, in rcfpedl of 
their perfonal eftates ; and in all perfons paying 
to church and poor, for or in refpeft of any real 
eftates they are fcifed or poflefled of, within the 
borough. It then charged the mayor with 
adpiitting none but whom he chofe upon the. 
xates, and fuffering many to poll merely becauie 
they were rated, while he excluded many own- 
ci» of Uodpd pr^rty who paid the tax, be* 
caufe their names were not on the rate. The 
report on the 1 8th of May was read : then the 
petiuon of the 19th of Odlober, 1722: the 
repQrt of the z 3th of February in the fame year; 
find the entries of 1775. The minutes of the 
committee of 1775 were next produce^, and 
the deaths of John Bond and John Pitman be- 
ing proved, the evidence they g^ve before the 
committee was read* 

Y 4 Mr. 
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Mr. Bond had been recorder of Dorcheftcr 
twenty years. He laid Dennis and John Bond, 
his relations, voted in 1722. They had pro-- 
pcrty in lands and houfes which came to hira,' 
but never lived there iince they were at fchooL 
Being afked as to his apprehenfion of the r%hc? 
he faid he never was at a contefted ele6tion, 
but has freqiiently been in the borough at other- 
times, and always undtrttood that the owMtrs of 
real property^ rated and payings have a right 
vote. On his crofs-examination, he faid lie 
had declared, fince he had been recorder, that 
the rate could be regularly hid only on tbt 
occupier. 

On the other hand, John Pitman fwd, he 
faw the poll taken in 1720: he wasfeventj^ 
eight years old. He declared, that after that 
time, it was thought only thofe who paid fcoc 
2Chd lot had a right to vote. There were not 
above two or three out- voters. But on being 
que{lioned as to ten or twelve particular voten, 
he acknowledged that he did not know of their 
having liv^d within the borough. The rrfb* 
lution of that committee was, That fuch pier- 
" fons who pay to church and poor in reCpeA 
^ of their real eftates within the borough of 
Dorchefter, in the couity of Dorfet, though 
not inhabitants or occupiers, were entitled to 

«^ vote 
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vote at the lafl eledioo of burgeffcs to ferve 
10 parli^ent for the faid borough." 
Tiire0 perfotis delivered in a paper, con* 
ttining an account of the comparifon of the ' 
different polls with the rate-books of the re* 
(peftive years {a) ; which was then propofcd to 
be read, to (hew how many owners had voted in 
refpeft of having paid the rates that had been 
aflefled on their property ; but the committee 
propofed to refer to the ftatement only when the 
arguments of the counfel (hould allude to it. 
Thefe perfons were then examined as to the 
method they obferved in making the lifts. They 
faid, all the names given in were found on the 
rate f3r landed property. If A. B.*s boufe was 
rated, they looked through both rates to fee if 
A. B, was rated by name in either ; and where 
they found he was rated for other property 
(of which feveral inftances occurred) they did 
not mention him, as he might have voted 
in refped of other rates. They did not re« 
coUeA any inftance of a perfon's being rated 
both as owner and occupier. If the fame per- 
fon's name appeared feveral times on the rate, 
as owner of different houfes (a few inftances of 
which occurred) they only wrote his name once. 
-^The rate-books of the pirilh of St. Peter 
were miffmg till the year 1734, and therefore 
could not be infpeded- 

(a) See the refult of the comparifon at the end of the ca(c. 

One 
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^ccffpiif' into the refolation, hiftead of a more 
general exprefiion. The Houfe was at that time 
called upon to decide upon the ancient imme- 
morial ufage of the place, and cannot be fup- 
pofed to have referred to what was compara- 
tively a modern law, as influencing a coilom 
which had exifled for centuries before. But if 
the words of the refolution were thought from 
dieir generality to be ambiguous, the three bed 
rules of conftrudtion would be, to conlider^ 
Firft, The ancient ufage of the borough; Se- 
condly^ The circumftanees of the cafe before 
the Houie in 1720 5 and Thirdly, The cuftom 
of the place (ince. By an examination of the 
rates, it will appear that formerly, in point of 
£iftthey were aflefled on the owners, though 
they ought to have been levied on the occu- 
piers. In 1700, Clapcott (an owner) was rated 
for his property in the poffeffion of GilUt; at 
the poll of 1 700, Gillet does not appear to have 
voted ; whereas Clapcott^ whofe name does not 
appear a fecond time on either rate, did vote. 
]n that year fifteen owners voted, who are rated 
in a iimilar way. The fame number appear to 
have voted in 1705 : twenty-one in 17 10, and 
twenty-four in 17 13, So that it mufl be con- 
tended that thefc feventy-five inflances are ufur* 
padons ; though it will be difficult to aflign a 
jreafon for their paffing unnouced, efpecially in 

1720, 
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1720, when fome aUb vitod in the (knM vajr, 
who would have been oomplained of , if k wis 
diought due ch^ had no right to rote. 

As to the conteft of 17209 three things were 
vorthy of confideration, the poll, the petilioQ 
and evidence^ and the refcdution. As to the 
poUy befides the circumftance that {0) A. B. 
Toted when the entry on the race was thi •ecu-* 
f ler of A. B:s garden ; William Speke^ the pe- 
titiooer^ is proved (by Pitiman in 1775) (b) to 
have been an out-voter, or non-refident owner, 
^ough the witnels was called to eftablifli the 
contrary pofidon. Piaman aUb acknowledges^ 
that ten other out-voters appeared on the poll* 
The petition was confcquently pre(emed by in* 
habitants, and owners not inhaUianrs, who 
agree in their mutual claims, though it would 
have been the intereft of each cla(s then, as well 
as now, to confine the right to itfelf^ And it is 
remarkable, that their ftatement of the right 
is adopted almoft verbatim by the Houfe (r), 
fo that it mud be contended, that the out-voten 
who joined with the inhabitants, alio r c ferreJ to 
the (latute of Elizabeth; which would have been 
abfurd, as that (latute would have deftroyedtfa c 
right they claimed. 

(«) AwpOiam Chnrchill. (*) i Doug* 356. 

(r) See the petition 19 Joum. p. 353, and i Doug. 356. 

The 
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The petition $n 1720 being T^^tXC (Uuid 
)te Ti^t nearly int the vvofds pf the refolucion^ 
and contained a charge 4gainft the mayor il^ 
lie admitted whoih h^ choie on jlie rate, ex* 
clod^'feveral pcrTpsis improperly^ 1 and r€/^9<,4 
ma$^ wmrt of Undid proper ty who jfaid to cbnrih 
mid paor^ merely teclBiii/i sbey wre npt on the rates. 
From .this^tition, Mr. Dallas iaid^ the com- 
mitDee would obfcrve that the right was claimed 
by the owners ; for that is the defcription which 
One dafs oi the petitioners giye themfelves : 
Md though thettc ia t. charge of mifcondud in 
tvcA admitting feveral perfons on the race, thai 
muft: refer to (uch inhabitants as ought to have 
been rated ftrf their perfonal property ; for the 
oMiers of landed property cpmplain that they 
were rejected on what they date to be a frivo]ious 
ground of objeftian, viz* beo^ufe their names 
did not appear upon the rate. The petition is 
therefore fuffictently unambiguous.; and as the 
Hoiife feated Mr. Janfon on thofe votes which 
the petitioners complained were improperly re- 
jected, it is apparent that )the Houfe.mud have 
adopted the fame idea of the right as .was (tated 
in the. petit ion; which is exaftly the right con- 
tended for by Mr. A(hley. It is.alfo a ftrong cir- 
cumftance, that at the very next eleftion, which 
happened in 1721, William Speke, the former 
(Champion of the. out-voters, prefents himfelf^ 

and 
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tommk^, tbat the cafe of the' K!ing agaiiift 
Couzens, ought to bpehite in Us favour. — It 
Was apparent that the juftices thought the right 
cf voting attached to the payment of the mo- 
ney^ which was the caufe of their refufing it ; 
and that circvmftahceCbuld not have "efcaped 
the judges the King's Bench^ who, from what 
fell frorn i.ord Mansfield^ muft haVe i>een o{ 
the fame opinion. 

... * . * 

: Mr* Dallas haviilg finifti^^ Mr. Wiifon of- 
fered to addrefs the committee on behalf of the 
eled:ors i but the committeei after acknowledge 
ijQig that the liberty had ibmetiiAes been gtaoted, 
^as of opinion that two counfel . only ought to 
be heard on the faipe cafe : : and obfeTO^d, . that 
year wa^ allowed for an appeal, t)riacipally in 
order tk^ the electors j^night have .an opportu^ 
nity of litigating the^queftion of right, if they 
thougbfi proper to do ro.^The petiiionor's cafe 
being ftnifliedf . r^^ 

Mr. Ga^^AM, 
On the, part of Mr. Darner faid,. that if- the 
fucccfs of this important part ^ the cafe werje 
to depeqdon exertions of induftry andrability, 
he (hould be appr^henfive for his client; but 
he fekhimfelf exnboldenod wh^n. he: reflected 
that the conftrudttoa he (bould put upon the 

refolu* 
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not extend to the fecond alfo ? .The reafon 
ailigned is the aflumption of a faft which does 
not exjft^ namely that there is no property in 
the borough but houfes 5 for the firft inftance 
that occurs on the rates is a garden, which may 
be the fubjeft of occupancy though not of in- 
habitancy. Why therefore may not the Houfe 
have imagined that the words Juch owners of 
landed property (taking that to be the fenfe of the 
refolution) might have a fubjedt to fatisfy them, 
and on that account have required that thofe 
owners fliould pay the poors rate, knowing ^'at 
to pay they muft occupy their property. The 
Houfe may have omitted the inhabitants in the 
latter claufe purpofely in favour of occupiets.; or 
to prevent difputes about houfes, which (though 
their owners had contributed to the tax) might 
be in a ruinous fituation, or left under the care 
of fervants, and therefore denied to give the 
right of inhabitancy^ tho' ftill the owners as oc* 
cupiers were liable to be rated. But then it is 
faid that the Houfe of Commons muft have 
known that the owners could not appear on the 
rates as fuch; and therefore the latter pan of 
the refolution could not relate to owners inha- 
bitants, or refer to an aft of parliament pofterior 
in date to the commencement of the right of 
cleftion. The fame argument was urged in the 
cafe of Milbourne Port ; and, from its novelty, 

Z made 
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the occupier of landed property is the perfdri 
who pays the rate. Ahd to fay that the tax 
ultimateiy falls on the landlord, and that there^ 
fore he ought too vote, proves to much ; ai 
upon that principle the landlord olight to vote 
in all fcot and lot boroughs.— The owner Whett 
he makes a leafe, has in law only a reverfiorary 
intereft, which is not the fubjeft of taxation. 
The immediate eftate is in the tenant, and there- 
fore any payment by the landlord is voluntary, 
in as much as he cannot be compelled to mskt 
it, and in contemplation of law is a paynten;, 
not for himfelf, butfor the occtlpier. The an- 
fwcr to this argument feems to be, that if the 
Houfe of Commons had meant to refer to th4 
ftatutes of Elizabeth, it would have introduced 
riie word occupiers into the refolution. But it 
may be fuppofed without throwing any impu- 
tation on the wifclom of the Houfe, that the 
technical words of an aA of parliament did not 
occur, nor was it neceffary to fpecify who was 
to pay, accordii^ to the operation of the aft : 
for the refolutions in fcot and lot boroughs do 
not enumerate the parfon, vicar, and every oc- 
cupier of land, houfes, tithes, and mines, who 
arc enumerated in the aft. If a different con- 
^tt^iftion were put oft the refolution, the con- 
iequence would be, that every houfe in Dor- 
cbefler would furnifh two votes at leaft ; becaufc 
Z a the 
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his agreement. Nothing could diveft him of 
his right to vote j and all the owner could do^ 
would be to take care to be more alen next 
time, and to tender the money before his tenant. 
The right would thus ftiift from the land- 
lord to the occupier ; and the overfecr might 
cafily manage to receive the tax from which he 
chofe. It is alfo poffible that ihetenant might pay 
one overfeer at one end of the parifli, and the 
landlord another overfeer at a diftant part. In 
this cafe it would be difficult to fay which had 
the right : and this difficulty could r>ever be 
gotten over, that the occupiers notwithftanding 
any agreement, could always be diftr?uned 
upon ; — the landlord with all his exertions could 
never get upon the rate ; and his franchife (if 
in fuch circumftances it cpuld be fo called) 
would be liable to be defeated by the operation 
of the law, or the voluntary aft of the tenant. 
The rates were wifely, therefore, thought to be 
of fuch confequcnce, that in order to prevent 
the occupier from voting, his name was rarely 
mentioned, or at leaft he was not rated in fuch 
a way that he could have gained a fertlemeqt 
of he had paid. The ufage of the place 
proves, that the owners vote, if their names 
appear on the rates ; and by no means that^^y- 
ment is fufficient of itfelf to give the right* 
Kir. Bond fays, That in his apprehenflon, thofe 

Z 3 owners 
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owners have a right to vote who arc nUe4 and 
pay. And accordii^y from 1700, formanj 
years, the owner wa$ rated: afterwaids tbc 
owner's name appears firft on the rate, and U 
followed by tbc occupier's, and laftly the occu- 
pier is (ird inferted, and then the owner ; fo 
that the idea is found to prevail, that an owner 
muU: fomehow or other be rated. But if it was 
impoffible that an owner could be legally rated, 
it would of courfe follow, that he could not 
vote ; and tlie committee would rged: an ufag^ 
which was founded in error. In anfwer to this, 
it is (aid, that in the year 1720, 21 perfons 
are found on the poll, who were not corredly 
rated : but the rates of one parifli, of that datCi 
and for feveral years afterwards* are miffing ; b 
that it is very poflible they were rated in that 
parifli. It is alfo faid, that Speeke, who was a 
petitioner in 1720, was prQved by Pittman ia 
1 775, to have been an out-voter. But all that 
Pittman could fay, was, that his name did not 
appear on two of the three rates ; for which a 
very good reafon might be given, namely, the 
improper conduft of the mayor, who is charged 
not only with having admitted peribns on the 
rate who had no property, but alfo with omit> 
ting thofe who had. The complaint s^nft 
him is, that he ufed a rate corruptly made up 
as a tefl: 5 but if the petitioners had thought 

that 



DORCHESTER. 343 

that the rate ought not to have been confulced, 
the fimple change would have been> that he had 
followed the rate when it had nothing to do 
with the right of eleftion. 

It is however faid that in 1 722, when the right 
mud have been underftood^ Mr. Speeke the out* 
voter prefented himfelf and was received. But 
in that year, his name appears upon the rate 
thus : The occupier of Mr. Specke's two 

Houfes/* And though there are fome other 
names on the poll, which do not appear on the 
rates extant, fuch irregularities frequendy hap- 
pen at eleAions without being difputed, if the 
numbers are otl^erwife decifive. At all the fub* 
feqiient contefts it is true that many owners 
voted J but moft of them appear upon the rates 
in fome (hape or other. Nay, fo late as 1774, 
George Brown, the firft out- voter objedked to, 
was thus on the rate : George Brown in the 

occupation of A. B. io that the fame idea 
prevailed, that the owner rauft be rated. Is it 
poffible on any other ground to account for the 
conduct of the fitting member in 1775, who 
would appear by an opinion, which he held 
in his hand, to have confulted two very able 
lawyers, in what manner the owner could ap- 
pear upon the rates, fo that the occupiers might 
not be affeffed, and yet that the rate might not 
be appealed from, as informal. The Com- 
Z 4 mittee 
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firequcndy pays for his tenant. So in the prefent 
cafe, if the landlords paid the tax, they alfo 
paid it for their tenants, as they could not be 
compelleil to pay it for themfelves. The Com- 
mittee would rejeft the ufage of their voting, 
if it was feen to be mingled with an error which 
muft poifon its legality. In ihe Oakhampton 
cafe, a cuftom of fome (landing was proved, of 
conveying freeholds, a (hort time before an 
eleftion, for the purpofe of multiplying votes ; 
but the Committee rejefted an ufage, which they 
thought to be radically bad ; fo in Newark, the 
words of the refolution extending to thofe who 
ought to pay fcot and lot, a number of perfons 
who in truth were not proper objefts of a rate, 
and were therefore omitted, had frequently been 
allowed to vote ; yet there, the Committee from 
.the neceflity of the cafe, decided that a liability 
to be rated was a necelTary qualification, and 
that it was abfurd to fay any ought to pay, who 
could not be compelled to pay. Many in- 
ftances might be given where ufage from the 
length of rime, during which it had fubfifted, 
had acquired a degree of confiftency; which 
however, was completely difpelled when the law 
was found to be againft it. He had lubmitted to 
difcufs the ufage in the prefent inftance, becaufe 
he was unwilling to draw the invidious impu- 
tation on his clients, that they wilhed to ex- 
clude 
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were rated at all, or in what manner, or whcthet 
the rate was paid by tlie landlord or tenant. 

Another appeal was proved to have beci^ 
made in 1780, on two grounds; ift, That 
nineteen perfons who were rated as ownei:s, 
were not owners, or fettled in the borough; 
2dly, That feveral owners were omitted. The 
appellants were not relieved upon' the firft 
ground, but were upon the fecond, by having 
their names inferted. 

In 1 78 1, fifty -one owners names were inter- 
fperfed in the rates thus : the houfe of A. B. (the 
owner) in the occupation of C. D. — or thus : the 
houfe of A. B. or the occupier thereof for the fame. 
This was done in the mayoralty of Mr. Tem- 
pleman, who was agent to Lord Shaftfbury ; 
and was an alteration from the immediately pre- 
ceding rate of 1780, where the occupiers ap- 
pear to be rated thus : Anne Apple for her houfe, 
or, for a houfe in her occupation. 

The two opinions, mentioned by Mr. Gra- 
ham, were then admitted to be read ; Mr. 
Douglas faying he confented to every thing, ex- 
cept the truth of the dodrine they contained. 

The cafes ftated the refolution of the Houfe 
in 1720, and obferved, that the determination 
of the committee in 1775, was agreeable to the 
ancient ulagc of the place ; but that it might be 
infilled in faturc that the owner ought to ap- 
pear on the rates, which was difficult to be ef. 

effefted 
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feftcd confiftently with law. Mr. Mansfield 
and Mr. Bearcroft were dicrcfore requcfted to 
advife, which of five or fix different modes was 
lead exceptionable for the form of the next 
rates. The opinions differed; one of them 
preferred rating the owner, as that would give 
mod colour to the right, and ironically hinted, 
that the rate muft be contended to be on the oc- 
cupier before the fcflions, and on the owner be- 
fore the committee. 

The committee obferved, that the objeft 
of thofe who t jok the opinion of counfel, was to 
get the owners on the rate in fuch a way, that 
the occupiers might not be aflefled, and yet 
that the rate might not furnifti matter for an ap- 
peal by its intormality. 

The evidence for the fitting member being 
clofed, 

Mr. GiBBS 

AddrefTed the committee ; but as he necef- 
farily went over the fame ground with Mr. Gra- 
ham, it only remains to obferve, that he put 
the cafe of a tenant in poffeffion, holding under 
a tenant for years, who holds under a tenant for 
life, vvhofe cftate is demifed to him by a tenant 
in fee, and afked. Which of thefe would have 
the riuht to pay in refpeft of his real eflate? or, 

if 
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if each paid one of the four overfcers, which 
would be entitled to vote ? As to the conteft of 
ijiz (the report of which is contained in 20 
Journ p. 135) he obferved that the cafe of the 
petitioner was to add eight to his poll, four of 
whom were rated, and four left out of tke rates^ 
to prevent their voting. From that period, rill 
lately, many out-voters have been kept on the 
rates. In 1774, one hundred and fixty-ihrec 
out- voters voted, only fixteen of whom were in 
the intercft of Chapman the petitioner ; fo that, 
had ihey all been ftruck off, as the petitioner 
contended they ought, a larger majority^ than fix 
(as ftated by Mr. Douglas) would have re- 
mained for the petitioner. But great ftrefs was 
laid on the circumftancc that many of thefe were 
rated ; and it was faid by the counfel for the fit- 
ting member, that though they could not be 
legally compelled to pay the rate as owners, yet 
if they did not appeal within the limited time, 
they could have no remedy againft the rate, or 
recover from the parifti officers money which 
they had paid. 

All therefore that the committee neceflarily 
decided was, that perfons fo fituated had a right 
to vote. But from this decifion, it would feem 
that the payment, whoever it was made by, muft 
be taken to be made in refpedl to the rating ; 

* Z and 
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cxprcfsly to the occupiers of houfes ? For this 
no reafon could ,be given^ but that they knci^ 
(iich a ftatement would be contrary to the ufage 
of the borough, the rcfolution of the Houfe of 
Commons^ and the decifion of die committei6 
iii the year 1 775* He trufted the Houfe would 
not be prefumed to have been fo ignorant of 
the law, as to have imagined that owners of 
landed property could be rated ; though it had 
declared that fuch pi^rfons (hould vote, if they 
paid the taxes. But fince the prefent commit- 
tee had called for the evidence of ufage, in 
order to remove every fcruple of " doubt, 
that ftatement of the right in 172^" defcrved 
the moft confiderauon, which was fuccefsfuL— 
It is probable that counfel were confulted then 
as well as afterwards, tho* from a different mo- 
tive than that of ingenioufly evading the law. 
Thefe muft alfo have mifunderftood the ftatute 
of Elizabeth, if they thought it applied to this 
borough $ for they do not mention it, but on 
the contrary aver, that perfons had been im- 
properly rejedted at the poll, merely becaufc 
they were not upon the rate, although they 
were undoubted owners of land, and paid the 
taxes. The right as thus ftated, was fupported 
by evidence, and confirmed after a warm con- 
teft. It is faid, however, that Speeke was not 
proved to be an out-voter. But Pitiman, in 

1775. 
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1775, fays, That he did not know him: and 
in the rate of twenty-onc, he appears as an 
owner, his houfes being in the occupation of 
others. Now, being a man of fortune^ it is 
;ieither probable that he would have been 
thus mentioned in the rates, if he had been 
rated for his perfonal property as an occu- 
pier, or that he (hould not have been known 
to Pittman if he had rcfided in the borough. 
The ufage therefore agrees with the opinion of 
Mr. Bond, and with the plain fenfe. of the 
refolution. That gentleman fays. That the 
owners of real property rated and paying, have 
a right to vote ; which is undoubtedly true. 
But taking his whole teftimony togedier, it is 
apparent that his underftanding of the cuftom 
is in favour of owners paying. And whether 
this be ufage orabufe is immaterial, if there be 
any truth in the maxim Ctimmunis error facit jus. 
If the particle and be removed (which may be 
an error of die clcrk*s) the fentence will cany 
this meaning, That owners of real property, 
which is rated, if tliey pay the rates, have a 
right to the franchife. He knew tliat the owner 
could not be rated ; but he knew alfo that it 
was a matter of contention between the land- 
lord and the occupier, who (hould pay the tax ; 
with which the public who was to receive it, 
jWas very little intcrefted. Numbers of out- 
voters 
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Voters have accordingly been found on every poll, 
but not one inftance of their being rejedted^ 
&nd acquiefcing in the meafure. In 1 774, there 
were no lefs than one hundred and feven, whofe 
flames were not at all mentioned in tlie rates- But 
if their names had appeared in the courfe of an 
awkward entry, that could hardly ht contended 
to be a fating of them, or to have the efFedt of 
defeating the rating and fetdement of the te-- 
hant if he had paid the tdx. The right of th6 
owners was confirtned by Mr; Pittman himfelf, 
and corroborated on the prefent ftruggle by Mr. 
Stridlind, artd even by the opinions which Had 
been read : for Mr. Striftland has told the conl^ 
mitree, that his father and others voted, though 
they did not refide on their property ; and th6 
cafes laid before counfel ftate the determination 
of the committee in 1775, to Be in favour of 
the ufagS; thbugh they sire apprehehflve, as they 
fay, that the owners may hereafter b^ required 
to be put upon the rate. Had the anfwers to 
thofe cafes been other than they were, an argu- 
hient ought not to be drawn from an Attempt to 
bverturn the law. 

Confiderible ftrdfs, however^ his been laid 
bh the irlconvenieilces which would follow from 
b decifidn in favour of the landlords ; and it 
has been fald^ that fcveral perfons would thus have 
a right to vote fdr the fame prcmifcs. To thi$^ 
A a ho 
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Were rated. Since that decifion, they faw that 
a tender of the money could not be refufed, and 
their anxiety ceafed. It was faid that a rate 
lipon the Houfe of Mr. Speeke^ was a rate upon 
him ; but tliis he apprehended to be merely a 
defcriprion of the tenement, for otherwife Mr, 
Speeke might be faid to be rated many years 
after his death, as houfes in boroughs are ge* 
jierally known by the name of the original own-' 
cr. — Mr. Douglas then entered upon the New- 
ark and Weftminfter cafes, which he contended 
to be inapplicable to the prefent queilion, and 
concluded with ftating that he did not aflert 
that a mere voluntary payment of any fort be- 
llowed the right ; but that an out-voter muft 
prove hTs property to be rated in fome perfon^s 
name, that it was bona fide his, and that he paid 
the rates. 

Refolutton of the Committee* 

The Committee after deliberating, informed 
the counfel that they had determined that ozvn^ 
frs of landed property, though not inhabitants of 
the borough, and though their names did not ap- 
pear on the poor^s rate had, a right to vote if 
they paid to church and poor (a). Whereupon 
the CQunfel for the petitioner, propofed to qua^ 
{a) See the itpoft at the end of the cafe. 

A a 2 Jif/ 



3j6 t A S t V. 

lify Mr. Pickard the fif ft voter, who was rtJ* 
jeftfed ; his conveyance was produced by Mr; 
Templema/g, whlo was ^ fubfcribing witnefs; it 
was a leafe and releafe bf a houfe, and conveyed 
an eftate for life from John Trenchard, Efq,— 
The premifes Appeared thus upon the rate: 
The Houfe in pojfejfion of Elizabeth Ready who 
was the tenant. The witnefs was fteward to the 
voter, and receivc?d the rent of the houfe for 
him } he tendered and paid the rate to the over- 
feef for Pickard, but wils refufed a receipt for 
for hiAi, which he apprdiended was owing to the 
receipt being aiked for the dwner,- and not for 
the occupier ; fuch receipts were ufually givefl 
till lately. On Kis crofs cxatnination he faid, 
he paid the nttes for jo of 40 houfes belong- 
ing to Lord Shaftfbury, to whom he was Rew- 
ard ; a great many had been granted out for 
lives by the prefent and late Lord, with which 
(excepting 3 or 4) he had no concern. Between 
20 and 30 had been fo conveyed within ttcfe 
two yeafs, the greateil |>art about twelve months 
Ago. Since LoM Shaftfbury conveyed away 
his property, he has had no concern with it ; 
he never accounted for the rates with thofe who 
paid them (as agent to his Lordfliip) or in any 
other capacity; The agency of the houfes was 
divided between him and Willis, who died 
lately. Being alked if he had received Willis's 

accounts 
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|hccouhts from his executors ? he faid he had ; 
but returned them three weeks afterwards, 
fLS they were fo confufed, he could not under- 
ftand them. Being alked whether the grants 
made by Lord Shaftfbury, were made tona 
Jide, or whether they were merely colourable 
for the purpofe of conveying votes ? he declared 
they were made }fona fide, and that the conlidc- 
ration money was fettled by him, according to 
the real value of the eftate, without any implied 
truft.— rHe acknowledged that be did not think 
Jhe grantefes would have purchafed, if the privi- 
lege of voting had not been annexed to the 
^ftates ; but he f^id many of them declared at the 
time the deeds were executed, that they would 
not take the eftates, except they were at full li- 
berty to act as they chofe. He faid the rents 
referved, were lefs than the annual value of the 
^ftates, becaufe certain fines were ftipulated, and 
{he grantees paid the taxes and repair^. 

Mn Peter XempUmatfs cafe was as follows; - 
he voted for a tenement conveyed to him by 
Lord Shaftftury, on the loth of Odlober 1782, 
for 60 years, if he (hould fo long live, in confide- 
ration of one guinea, and paying yearly the 
rent of one fliilling, clear of all dedudUons. The 
grantee covenanted to pay all taxes, a^d to (land 
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to repairs. He was not to affign without licencf^ 
but might undcrlcafe. ' 

Mr. Templeman faid he knew the premifes^ 
that the rent referved, together with the money 
paid, was a fair confideration between the parties, 
according to his judgment. The rack-rent, 
when ilie deeds were executed, was not above ten 
{hillings. 

Mr. Reid^ an attorney at Dorchefter, £ud he 
had been employed to receive the rent Jrom the 
occupier of the tenement for Mr. Peter Tem- 
pleman, the owner ; and he had paid the poor's 
rate for it, on Mr. Templeman's account. is 
a fpot of ground with a cellar, where flails are 
crefted on market days, and is at prefeht let to 
' two tenants, each of whom pays ten (hillings 
per annum ; but fometimes only half of the pre- 
^lifes is let. The entry on the rate, is, the iaufe 
late in ibe occupation of — . The rate appeared 
to be one halfpenny in the pound, and was 
made for 48 months from the time of making 
it. But though it was called a monthly rate, 
it was faid to be collefted 72 times in the year. 
This tenement on the whole paid about fix fliil- 
lings poor's rate per annum, being let to two 
tenants. 

After fix others had been qualified, nearly un- 
der the fame circumftances, and fix admitted 
good votes, under the refolution of the com- 
mittee. 
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inittee, the counfel for Mr. Darner informed 
the committee. That they were inftruded ta 
make no farther oppoiition : upon which, for 
form's fake^ a majority of vptes was entered oj\ 
the poll for the petitioner, 

On Thurfday the 14th of April, the com- 
piittee informed the Houfe, by Sir Gilber; 
Elliot (in the abfence of Mr, Dundas) that it 
appearing that the merits of the petitions idid ir^ 
part depend i^pon the right of eleftion, they 
had required the counfel for the feveral parties 
to deliver to the derk of the committee ftate- 
inents in writing of the right of eledtion, for 
Ijrhich they refpedlively contended. 

That in confequence thereof, the counfel for 
the petitioner, the Hon. Cropley Aftiley, deli- 
vered in a ftatement as follows : 

" The counfel for the petirioner ftate the righfc 
of eledlion to be in the inhabitants of the faid 
** borough paying to church and poor in ro- 
" fpeftof their perfonal eftatesj and in fucl^ 
perfons as pay to church and poor in refpeA 
of their real eftates within the faid borough, 
according as the fame has been declared by 
the laft determination of the Houfe of Com- 
mons, on the i8th of May, in the year 
17*0." 

A a 4 That 
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nat purfuant to the loft determination of tbn 
Houfe of Commons^ the right of eURing hurgejfes 
io ferve in parliament for the borough of Dor-^ 
shifter ^ in the county of Doffety is in the inhabit 
tants of the faid borough pajfing to church anf 
poor in refpeSl of their perfonal ejlatesy and in 
fnch perfons as pay to church and poor in reJpeS^ 
of their real ejlates within the faid borough^ 
though not inhabitants or occupiers ; and although 
their names do not appear upon the poors rate. 

That the faid feleft committee have alfo de-^ 
termined, 

That the Hon. George Darner is not duly 
clefted a burgefs to fcrvc in this prcfent parlia-. 
ment for the borough of Dorchefter, in the 
county of Dorfet : 

That the Hon. Cropley Aftiley, the petiti- 
oner, ought to have been returned a burgefs to 
ferve in this prefent parhament for the faid bo- 
rough : 

And alfo. That the faid Cropley Afliley is 
dulyelefted, &c. 

And alfo, That neither the petitions nor the 
oppoGtion to them appeared to be frivolous or 
vexatious. 

And the faid determinations were ordered to 
be entered in the Journals of the Houfe. Then 
it was ordered, That the deputy clerk of the 

CrowA 



Reporter having heen favonred^ith a 
Jgkt of the paper delivered to the committee^ 
containing a Comparifon between the different 
Polls, and the corn/ponding Rates^ fubjoins it 
for the fatisfaSlion of thofe who m(tf wijh to fee 
the whole in one point of view. 



POLL, 
tlaac Bennett 

Edward Bradbury 
John Browne, £iq. 
Tht)ma«i)aw 

The owner's name 

iiaacBennet 
The owner's name 

The owner's name 

Wanren Lifle, Efq. 
George Browne, Efq. 

The owner's naihe 

Edmund Bower 

Thomas Staadiih, jun. 

^ The owner's name 



RATi. 

{Ifaac Bennett's Houre,po£* 
feffion WUliam Cave. 

J. The occupier of Edward 
J Bradbury's land a pof- 
L feffion of Tho. Gritton. 

{The occupier J. Browne, 
Efq. his gai^en. 

Tho. Daw for the houfe 
S in poiFeinon of William 
t Farr. 

The houfe in pofleflion of 
A. B. or the occupier of 
the houfe in poueffion 
of A. B. or, The occu- 
pier of the Crown Inn. 

Ifaac 



{The occupier of 
Bennct's houfe. 

{ 

{ 
( 



The occupier of the houfe 
in pofreifion of A. B. 

The hou(e in poifedion of 
A.B. or, the occupier of 
the houle in poiTcliion of 
A. B. 

The occupier of Warren 
LiflcyEfq/s houfe inpof- 
feffion of Mr. W. Bndlc. 



{The occupier of George 
Browne, Efq.'s houfe. 

- The houfe in poffeffion of 
or, the occumcr 
; houfe inpolTciiioh 



-The hoi 
1 A. B. 
i of the 
L of A. 



B. 



{Edmund Bower for his 
houfe in the occupation 
of Mary Rogers. 

TThc occupier of Thomas 
J Standifh, jun.'s houfe iit 
1 poffeffion of William 
^ Rogen. 

The houfe in pofleffion of 
A. B. or, the houfe in 
the occupation of A.B. 



{ 
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THE 

CASE 

Of the Stiwaktkt of 

ORKNEY and ZETLAND. 
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THE 

CASE 

Of the Stewa&try of 

ORKNEY and ZETLAND., 



THE petition of Colonel Dundas (which 
was afterwards abandoned) dated, That 
feveral illegal votes had been received in favour 
of the fitting member, who was returned when 
the petitioner was duly elefted ; it likewife 
contained a charge of bribery. 

That of Mr. Innes and the other freeholders 
fet forth. That by an aft of the parliament of 
Scotland, anno 1 68 1 , chap. 2 1 , it was enafted ai 
follows : — " And to the effeft that fufficient ad- 
•* vertifctpeiit may be given to all parties having 
vote in eleftion, who are to eleft at the calling 
of a parliament, or convention, the Sherifls 
and btewarts arc hereby ordained to make 
publication of the Call and Wet of the faid 
parliament, apd convention, and of the Diet 
B b " appointed 
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fnembcr to reprcfent the ftewartry under the 
faid writ, every fuch aft or ftep, as jvell as the ' 
eleftion itfelf, would be void and null: and 
the faid petitioner, Charles Innes, immediately 
after entering this proteft, withdrew from thfe 
meeting. That the petitioners are advifed and 
humbly conceive, that the eleftion made under 
thefe circumftances and without the previous 
publications required by law, and the return of 
John Balfour, Efq. are void and null. They 
therefore pray, &c. 

After the petitions were read, 

Mr. Wight, 
On the part of the petitioners faid. That he 
(hould confine his obfervations to the nullity o{ 
the eleftion, as it would be unneceflary to trou- 
ble the colmmittee with obfervations on parti* 
cular votes, if they fhould be of opinion that 
the whole proceedings were informal, and there* 
fore void. He ftated, that the aft of James L 
of Scotland (^anno 1427) having exempted the 
fmaller barons and freeholders from appearing 
perfonally in parliament, after fome inters 
mediate regul^itions, the aft of 1681, and fub* 
fequent ftatutes, limited the right of voting for 
commiflioners of (hires to two defcriptions of 
perfons^ iftj Tbofc who are infeft ia property 
« B b 2 or 
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mation of the diet of eledtlon at the head-burgh 
of their (hire or ftewartry, upon a market day, 
between the hours of ten and twelve in the fore- 
noon ; and alfo to give the like intimation at 
each parifti kirk, on the Sunday immediately 
thereafter. The aft of 1681 is confirmed and 
enforced by the 12th of Anne, chap. 6. § 4; 
which, under a penalty, requires the notice to 
be given at each parifti church within the county, 
three days before the eleftion. Accordingly, 
the precept, which in the prefcnt cafe was iffued 
by the flierifF or fteward-depute (^), direfted 
notice to be affixed on the moft patent door of 
each parifti church ; and the return certifies 
that requifite to have been complied with. 

He did not imagine that the counfel on the 
other fide would deny that the fitting member 

w luch were made from thofe original rolls. This laft vain* 
ation of landed property, was fixed about the middle of the 
laft century ; Orkney was then valued, but Zetland was 
dot. 

(h) The 20 Geo. II. ch. 43, abolifhed all hereditary fheriff^' 
ihips and ftewartriesi and enaded, that the Kingilunild 
not grant thofe offices to any perfon for a longer term 
than a year« — High fheriffs and flewards were liktwife de» 
prived of their judicial powers ; fo that their offices be- 
coming merely nominaly they have never been appointed.-^- 
The judicial and miniderial fun£Hons of the office of 
ihenff and flewsrd are performed by the fheriffs or flew- 
ards depute (who are appointed by the crown) and th« 
fheriffs or flewards fubftitut^^ who are appointed by anda^ 
under the fberifi depute. 

B b 3 reprc- 
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mlly been felt, would not the aft have been 
repealed? But fuppofing the non-ufage were 
proved as to Zetland, it could not on that ac- 
count be argued that the law had gone into 
defuetude ; for it was never contended, that an 
aft of parliament was binding in one part of a 
county and not in another. A partial ufage of 
that nature cannot abrogate a general law. 

The fecond argument is the want of time. 
But the number ofparilhes in Orkney is greater 
than in Zetland ; and all that is required, is to 
fend boats to the different iflands ; which can- 
not require fuch a length of time as is pretended. 

But it is thirdly faid, That there is no quali- 
fication for a vote in Zetland. The aft how- 
ever makes no provifion for this ciraimftancc; 
and it may happen that a freeholder refides there, 
though he has no eftate in that part ; or that he 
reftdes on his eflate in Zetland, while his qua- 
lification is in Orkney, 

The laft argument fcemed to be, that the 
flieriff fubftitutc of Orkney had no power to caufc 
notices to be given in Zetland but that excufc 
could not avail the (heriff depute, who had two 
fubftitutes; one for Orkney, and one for Zetland' 
—though each of thefe had an appropriate jurif- 
diftion, that of the (heriff depute of Orkney and 
Zcdand rxtendcd to both diftrifts. 

Mr. Wight fuggefted to the attention of the 
Committee, the cafe of Seaford, reported by 
B b 4. Mr. 
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tute for Orkney, was now offered to be read, 
and was faid to prove itfelf, being in the nature 
of a record, and figned by the (heriff clerk's de- 
puty; but Mr. Fergufon faid, that after the 
decifion of the Stirlingfliire Committee, he 
could not fuffer this inftrument to be read'; he 
had indeed till then always imagined that a pro- 
teft W2is prima facie evidence ; but that committee 
had decided otherwife {aj ; and the decifion had 

been 

(a) This quedion in the Stirlingfhire cafe, arofe on tht 
vote of Lord Alva. — The counfcl for Sir Alexander 
Campbell, the petitioner* propofed to prove that his Lord- 
ihip tendered his vote for their client, by reading a proteft 
drawn up by a notary public, whofe hand-writing was 
proved. The proteft was made after Lord Alva claimed 
to be enrolled, and was refufed. To this the counfel for 
the fitting member, Sir Thomas Dundas, obje6te<f.— 
They faid, that though the proteft might be admiflible evi- 
dence in the courts of Scotland, it could not be admitterl 
on the minutes of the committee by the principles of the 
Englifli law, as it was a declaration of a perfon not upon 
oath, nor fubjed to crofs-exanaination. They contended 
that the notary himfelf (hould have been called ; and dwelt 
upon the confufion which would ari'e, from having two 
different iyftems of the law of evidence, one applicable to 
Scotch, and the other to Englifli elections . On the other 
fide it was contended, that the committee ought to receive 
evidence which would be received by the Court of Seflion ; 
that the words of Mr. Grenville*s a£t were ambiguous, 
and only direrted the committee to judge by the evidence ; 
aiid that therefore they ought to confti ue the ad liberally, 

and 



4 
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were a record ; but this was no part of the mi- 
nutes> neither was k made evidence by the an- 

fwer 

iel that they had determiDcdy that the pratejl was U9t U9W. 
Mdmijpble evidtnct* 

Mr. Daviibn writer, to the fignet, was then called on the 
part of the petitioner : he remembered feven gentlemen who 
claimed to be enrolled, but who were reftifed to be admitted 
on the roll by the freeholders and Sir Thomas Dundas, 
the Przfes ; upon which they took inftruments, /. #• 
made a proteft before the roll was called over ; the no- 
tary was Mr. John Campbell of Stirl.ng« and the inilru« 
jnent was fubfcribed by the witnefs. Upon tlib the pro- 
teft was again offered as evidence ; and Mr. FerguiTon £iid 
that he was of opinion that the proted was admiffible evi- 
dence in that part of the kingdom to which he belonged, 
without being pro\'ed by a fubfcribing wimefs ; but now 
that this additional proof was obtained, he imagined there 
could be no objoStion to its being read. He wa.'^ ready to 
admit that, in ioftruments of conveyance, the witneiTet. 
onlyatteft the execution of the deeds ; but in the prefent 
in fiance, the witnefs by his fubfcription atteded the truth, 
of the fa^ narrated, in the fame way as when he fub-^ 
fchbes a deed of feoffment, he declares that earth and ftone^ 
the proper fymbols of the transfer, were delivered.— Mr*. 
Davifon had declared that he witneffed the truth of the 
fa^ts mentioned b the proted ; and it could be no ob- 
jection to the indrument that he had dgned it after th^ 
meeting ; for it might as well be objedted to a deed of feoff- 
ment, that the clerk who engroffed it did not extend (p) 
\x on the earth and done whidi were ufed at the transfer of 

(fl To eitend a deed, in the law of Scotland, means to engrofs an4 
tieeute ic 

the 
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jeftion Mr. Douglas, in reply (aid, that the pro^ 
ted ii the Stirlingfhire cafe was offered with z 
different view from the prefent one ; for it was 
of&red to prove the truth of the £sl&s alledged 
in ity which he refilled, becaufe thofe allegations 
were not made by a perfon fworn to fpeak the 
truth ; but be faid that this proteft was not of* 
fered to prove the contents of it, but merely to 
(hew that fuch an inlbrument was made, and 
that die eledtors did not acquiefce in the pro«> 
ccedings. 

The committee decided, that the proteft was 
not now admiffible. Several attempts were af* 
tcrwards made to get the inftrument^ut upon the 
minutes, but none of them came within the 
following refolution of the committee, " ^ba$ 
before a protefi be admittedj proof mufl be ad- 
duced that it was jendered to be put on the 
minutes of the ele£lion meeting, and rejeQed.** 
The protefi was entided " Extnuft of a Proteft,** 
&c. and being figned by t^e deputy fheriflT 
clerk who was alfo a notary, was * faid, by 
the counfcl for the petitioner, to be thereby au- 
thenticated ; but to this it was anfwered, that 
the deputy iheriff clerk had. in that capacity 

mala fide, by notifying to him certiia particulars in that 
folemn manner, are not probative of the fads therein list 
forth, but regularly muft be fupported by the oaths of 
the notary and witneflfes.** • ^ - * 

no 
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he fliould have contended that fuch a circum- 
ftance could not alter a public law. He oh- 
fcrveri that the fyftem of reprefentation^ which 
now obtains in Scodand, is peculiarly the crea-^ 
ture of the ftaiute law, as ii was formerly the 
privilege and duty of every perfon holding his 
lands of the crown, to attend the parliament. 
The 4di claufe of the ftaiute of 168 1 (the go- 
verning law of eledions) is almoft a ftatute of 
itfelf. It has a preamble which ftates the in- 
tent of enading the fubfequent reguladons to 
be, that fulHcicnt notice may be given to -the 
eledlors. The mode of giving this notice is 
fpeci(ically pointed out, both by this adb and 
the fubfequent one of the 12th of Queen Anne. 
Now it could not be pretended that the (heriff 
had complied literally with the directions of the 
ftatute : the fitting member would probably 
reft his defence on the nonufage, with regard to - 
Zetland. It is however a difficult ta(k to prove 
that a pofitive law may be difobeyed with im- 
punity, as the principle of a law being abrogated 
by dcfuetude, founds awkwardly in an Englifti 
ear. He mull obferve, that a reprefentadve for 
Zetland, was in parliament a reprcfentative of 
the whole kingdom : how dangerous thpn and 
incongruous would it be to adopt two diifercnt 
rules of conftrudtion, with regard to the faint 
adls, which were meant to be a common^guide 

to 
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tevote., Notices are fuppofed to be perfohal, 
^nd are not givfen to the land ; and it is not im- 
probable that voters tefided there, from the very 
tircumftance that the lands dre not valued iii 
fuch a manner as to furnifti a votfe ; for gen- 
tlemen of property ih Zetland, having no Vote 
on their eftatesj but entitled to reprefentdtion 
as they contribute to the land-tax, might natil- 
tally wifh to purchafe d vote in Orkney. Others 
who refide ill Orkney, might be in Zetland bh 
bufmefs or pleafure. The fame excufe might 
be made for not publifliiiig thfe ndtice ih any 
parifli in Orkney which happened nOt to con- 
tain a qualification, or where the eftiite had beeri 
forfeited^ or was in the hands of a woman ; but 
it would be dangerous to give fuch a latitude df 
power to the ftierifF^ when the diredtions of thfe 
ad are fo explicit. 

But it is faidj by way df excilfe, thdt the {h#> 
riff fubftitutfe for Orkney prcfided at the elec- 
tion^ and that he had no authonty td give no- 
tice in Zeriandi So much the woife for the 
fitting member J for of coUrfe a ()erfbn preflded 
at the eleftion, who is nor mentioned in thd aft 
of 1681^ and who had no pdwer over, or con- 
nexion with, one half of the country; 

Another ground of juftificatioil has bccrl, ^ 
that the ufage was in their &vour^ aftd that this 
obgedion was not uken at the laft eleftion, 
G c chougb 
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alfo in the year 1660 (8 Journ. 76)theHoufe 
agree with the committee, that the eledion of 
members for the borough of Hellfton is void, 

in regard due notice was not thereof given.** 
Thefe were inftances of the common law of 
parliament, before an adual line was chalked 
out by ftatute. The words of the 7 and 8 
William III. ch. 25, require the returning of- 
ficer to give four days notice at leajly of the day 
^pointed for the eleSion. An erroneous opi- 
nion had prevailed, that the day on which the 
n<;^ice was given, and the day of the eledion, 
might be reckoned inclufively : and the eledtion 
for Seaford was made on the 30th of March, 
in confequence of notice given on the 27th. 
The only eleftor who (igne J thepetition, complain- 
ing of want of notice, was prefent when the poll 
was taken and voted. Proof was alfo offered, 
that all the eledors of the borough (except two, 
who were in the intereft of the fitting member) 
were prefent ; and that the petitioner and his 
friends had urged the returning officer to com- 
mence the eledion, contrary to the opinion 
of the <)ther candidate, who at laft ac* 
quiefced. But the committee watching over 
the interefl of the public, would not allow fuch 
a compad to overturn a public law, which 

no individuals could alter or controul.*' In 
chat cafe a diftindion was taken between ads 
C c 2 wh^ch 
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ftich as to draw a very fevere punithment on 
Mr. Balfour, although no conneftioa was proved 
between them, and no detrimental confequence 
had followed to any one concerned in the elec- 
tion ? He agreed with Mr, Wight as to the 
nature of the qualifications which beftovyed the 
right of voting in Scotland 4s a freeliolder; but 
he obferved, that if there was any part of that 
country which polTcfled neither of the two re- 
•quifites, it was for the pwpofes of reprefentation 
in the. Houfe of Commons, nearly in thp fame 
fituation as if it were part of No.rway, to which 
kingdom Zetland belonged, at a peripd not 
very far diftanr. The ftatute of 1681 was 
penned by a very able lawyer, Lojd S.tair ; and 
he was willing to adn^it, that not a word of it 
was to be rejeftcd. But atihe fame tinje it muft 
be conftrucd by the rules of common fenfe, 
iitherwife the claiife which requires intimations 
of the cledtion to be given at each paroch 
kirk'^ on Sunday immediately after the pro-, 
clamation of the writ at ?he head burgh, might 
be conftrued in fuch manner as to require no- 
tices of an eleftion for a county to be given at 
all the parifh kirks in Scotland, ai\d perhaps ii^ 
chriftendo;Ti : neither WQul?! fuch a literal con- 
llruftion anfwer ihp purpofe of the petitioners j 
ibr the aft direfts the freeholders to meet at 
^ic head burgh of each (hire or ftewartry ; but 
C c 3 there 
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have called upon the precentor (in other words, 
the parifli clerk of Unft) or of any one of the 
parifhes of Zedand, and might have aiked him 
the fimplc queftion, Whether he had read 
any paper from his defk on fuch a day ? As 
he did not however wifti -to reft the cafe of his 
clients on the omiilions of bis adverfaries^ he 
ftiould proceed to ftate to the committee fome 
part of the hiftory of the country from which, 
kt tryiled^ it would appear^ that no negU- 
^nce was imputable to any one at the laft elec* 
tion. 

Mr. Fergufon then ftated. That the Zetland 
illands were divided from Scotland by thePendand 
Firth; that their principal town was not Lerwick, 
as is generally imagined, but Scalloway; and that, 
the Zetlanders never had, at any period of time, 
the power of panicipatlng with 0>kney in the 
cledtion of a member of parliament. The old. 
extent was impofed two centuries before Zct-* 
land was ceded to the Scottifh crown, fo that; 
of courfe, that qualification could not extend to 
thefe illands. They might indeed have had va- 
lued rent ; but in point of fadt, that was equally 
unknown to them ; their quota of the land tax 
(one-third of the fum aifefled upon Orkney and 
Zetland) being paid in the following mode 
one half by S'lf Thomas Dundas, in fight of his 
C c 4 barony 



ORKNEY AND ZETC^AND. 39J 
fiierifF appointed by the l^ing of Scotland, Zet* 
Jand was ftill termeji a folderie, A grant o| 
-Queen M^ry to James Earl of Bothwell, who 
was created Duke ol Orkney, gives him fp- 
tniiatum terras et infulas de Orkney but 
Dominium e( injulas de Zetland,^* AncJ 
another charter of that Princefs, confirmed by 
James VI, diftinguifhes Zetland ^ a folder 
rie. 

The a<ft of 16I69, which unites Orkney and 
Zetland, and annexes them, fo united, to the 
crowa of Scotland, preferves them feparate a$ 
to the pprpof^s of clecjlion ; for a fpecific claufe 
jrefervcs to Orkney its rights on that head (j)^ 
The aft indeed appoints a fteward, whofejurit* 
4iftion extends over both ; but the union is li* 
jnited, and confined to the purpofes of govern- 
mcnt. It becomes neceflary, therefore, to coQr 

r 

(rt) The concluding words of the ftatutc arc, ** It is 
always declared, that this ac^, and annexation forefat^y 
*• fhall not prejudice the Bi(hop of Orkney of his pativ 
mony and pr vilcgcs belonging to him, or qf any pact 
•'thereof; and that he and his fupceffors fliall be in the 
•* fame cafe as they were before the making hereof Aad 
•• likewile it is declared, that the annexation forefaid, tod 
*• the fuppreiiion of the faid office of (hei iff, and die ercGtr 
ing of the faid llewarrrf , fliall he without prejudice 
his Majefty*s vafTals within the faid ifles of their libcrtkf 
•' and privileges, to have and fend commiJioners to par* 
•* liamcnt to reprefcnt them as they did, or might hate 
^* done formerly. 

fider 
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indeed, upon that principle, be {aid, tlat a 
law cannot be abrogated by difufe ; although a 
very great {a) lawyer mentions the many fad dc* 
bates (public and piivate) upon old forgottca 
ftatutes ; and it requires fome ingenuity ia 
Lord Coke to explain the fadt of ufage, eftab* 
liflied in many inftances, in direft oppofition to 
a pofitive law (i). The principle of defuetude 
is unqueftionably received in Scotland, and has 
been recognifed, both by the Houfe of Lords 
and committees of the H6ufe of Commons : by 
the former, when they repealed the decifions of 
the Court ot Seffion in 1757 and 58, thereby 
declaring their opinion, That the ftatute which 
requires the magiftrates ot boroughs in Scotland 
to be refident, had gone into difufe ; and by 
the latter, in the Stirlingftiire cafe during the 
prefent feffion, when they allowed the petitioner 
to bring forward an objedlion which had not 
been made at the meeting of the freeholders, 
contrary to the exprefs provifion of the adt of 
1 68 1. The principle is founded in reafon ; for 
as all law derives its force from the aflent of the 
people, that aflent may as well be fignified by 
a decided line of a£tion as by a verbal decla« 
ration. 

(a) File Lord Stair, B. i. Tit. i. § i6. 
{h) 2 Doug. Conirov. ilc&* p. 206. 

Ia 
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The counfel for the fitting member then 
gave in 

Evidence. 

1 . An authenticated copy of a charter granted 
by James VI. of Scotland to Robert Earl of 
Orkney, dated the 28th of Oftober 1581, con- 
firming a prior grant made by Queen Mary to 
the faid Earl, dated the 25th of May, 1565. 
It contained the following words : *^ Cum omni^ 

bus et Jingulis terris de Orkney et Zetland, &a 
ac deofficiisVicecomitisVicecomitatus de Orkney, 
Ficecomitatufque et Foudrta ZetlandU** Al- 

fo, " Cum officio Ficecomitatus de Orkney , et Ftce- 
comitatus de le foldrue de Zetland cum omnibuS' 
privtligiis liber t at ibus feodis et divorciiSy eifdem 

" officiis pertinentibus et fpeSlantibus*' 

2. A fimilar copy of a charter by Queen 
Mary to Earl Bothwell, dated the 1 2th of May, 
1567 {a). 

3. A copy from the records of parliament, of 
a proteftation by Patrick Blair, commiffioner to 
parliament for the (hire of Orkney, againft the 
oft of annexation in 1 669. 

Mn James Home produced examined copies 
of the rolls of parliament from 15S7 to x689« 
(tf) Sec ant. p. 393, 

By 
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cording to his judgment, during the winter 
months (from September to May inclufive) he 
fliouid fuppofc it impoffible to publifh notices 
at all the parifli churches, and return to Kirk- 
wall in lefs than thirty days : two or three 
months might be requifite. But if different 
veflels were difpatched to each of the iflands con- 
taining churches, there was a poffibility (winds 
and weather favouring very much) that the no- 
tices might be publilhed in half the time. Fair 
Ifle is fifteen leagues from Lerwick, and has a 
parifh church; the navigation between it and 
the main ifland is the mod dangerous in the 
North Seas, owing to the ftrong currents of tide 
at Sumburgh Rooft. Veffels go from Zetland 
to Leith, Hamburgh, Norway, and Holland ; 
but he did not know of an inflance of a veflel 
going diredlly to Orkney. He had freighted a 
veflel for a fingle paflenger, who came by mif- 
take to Orkney inftead of Leith, and faid, that 
if he had a letter to fend from Zetland to Ork- 
ney, he (hould fend it by the way of Leitb^ 
Fair Ifle is the fouthermoft of the Zetland Ifles, 
and the neareft to Orkney ; the fardieft is Unfl:, 
which is at the diflance of thirty-fix leagues from 
Fair Ifle, The navigation to the ifland of Foula 
is more dangerous than that to Fair Ifle, and nei- 
ther could be performed by the Zetland open boats. 

A veflH 



* 
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FQ\>la ; and 1^ ivixiter, no ]k>^ (9u14 gsc t9 
iil^tod for two months. 

Thfi cyi^enqc fpr the fitting fnemb^ being 



ordinary cafe, iince the petitioners abandoning 
the charge they had advanced refpedting the 
adpiiffion of illegal vptes^ refted tjieir c^ op 
the want of fprmal notice in S^tla^nd, which wa^ 
complained of, not by the freeholders of 2^t.- 
land, but l?y ijiofc of Qrkoey ; not by thofe whp 
had received no notice, but by thofe who in 
confequepce of notice tajcen an active part 
^t the eleAipn, The committee would perceive 
that they were called upon to conftrue the afts 
of 1 68 1 and of Queen Anne, in their , ftridt 
and rigid terms, and not according to the prin- 
ciples of equity and jufticc^ but if that li/ie of 
cpnftrvidlidn were tp be adopted, h? Cbpujd fii^i- 
init to their confideration. That thp rules of 
evidence were as much rules of law as any others 
'and Aould be juftified in requiring the fad of 
want of nptjce to J)c proved by the mod Rxi&iy 
le|;al and unqueftionablc evidence. Now one of 
die Brft principles of (he law of evidence is^ that 
die faeftfliaUix: addyce^^^C^ the nature of 



jclpfttJf 
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vidual church. Taking for granted, therefore, 
that the proof of riori-publiciition would be 
cxpefted from the other fide, he begged leave 
to aik, What they had proved? — That the 
ittierifF depute did not prefide at the eleftion ; 
which he apprehended would have turned out 
to be immaterial, if any allegation of that kiriJ 
had been made, but from the confideration of 
which he wak freed, as there was no fuch charge 
in the petition. Ik appeared in the next place^ 
that the (heriff dfeputb had two fubftitutes, and 
that the fubftitute for Orkney hid declared, 
tiiat he had not publifhed the notices in Zetland. 
Such i corifeffion might have effefted the 
IherifF depute if he had been fued for the 
{)enalty given by the ftatute of Queen Anne, 
provided Zetland were within the meaning of 
that aft, and withiri the jurifdiftion of the (lie- 
riff fubftitiite for Orkney. But he would a/k 
bpon what principle of law any perfon, mucli 
lefs a third party, could be affefted by the de- 
claratioh of an agent, rtiade without the for- 
mality of an bath, upon a point hot entrufted to 
him. Hie begged Itave therefore to fay, that his 
friends on the other fide had not made out their 
cafe by legal evidence ; which he trufted would 
induce the tominittee to take care, if they were 
determined to have ftricl kw againft juftice^ 
that they (hould h;lve no more* 

D d 2 For 



ORKNEY AND ZETLAND. 405 
iij but that principle could never extend to 
this, that tfiofe who were not clcftors fliould 
have notice alfo, As little benefit therefore 
could be derived to the petitioners by mounting 
to the fource of all law the fitnefs of things. 
Its by attempting to bring their cafe within the 
letter of the adt of 1681 ; for the enafting. 
claufe is by a found rqle of law to be conftrued 
according to the intpnt and meaning of the legi- 
ilature at the time of paffiqg the aa : ^nd thefc 
are beft collected from the words of the pream- 
ble, which declare the effect to be, " that fuffi- 
cient notice may be given to allperfons having 
vote in the eleBion who (ire to eleSl.^* — The 
judges have frequently, in the language of a 
learned author {a), " expounded the words 
V entirely contrary to the text, ^d fome* 
tinwfs have taken things by equity con- 
trary to the text, in order to make them a 
grce with reafon and equity/* — Nuixle- 
lous inftances are given: he adds in another 
part of hi$ vfovk fb), the following obfcrvations : 
^\ The judges of the law in all times paft, 
htlve fo far purfucd the intent of the maker 
of ftatutcs, that they have expounded aft 
which were generally in words, to be but par- 
ticular where the intent was particular." In 



{a) Plowden*! Com. p; 109. (I) P. 104. 
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thus conftandy been put upon the law. But, 
even if the words of the law could not poffibly 
fdmit of fuch a conftruction, the difficulty of 
putting the law in execution, arifing from the 
number of iflands, the fmall communication be« 
tweenthem, the ftrong currents, and the variety 
of windsrequired, brings it under the doctrine that 
" Acts of parliament that are impoffible to be 
" performed, are of no validity {a) for the 
judges will prefume that the legiflature would 
not have pafled fuch a law if they had been 
;iware of all the circumftances of the cafe, efpe- 
cially when, as in the prefent inftance, an attempt 
to comply with the law would in fact be preju- 
dicial to the voters of the county, as the returns 
would not be received in time for the election. 

Mr. Dallas then entered upon the cafes of 
Wii||j[^elfea and Scaford ; which he miintained 
to be extremely different from the prefent : the 
latter turned upon an exprefs act of parliament, 
of the conftruction of which no doubt whatever 
was entertained i neither was there any evidence 
of ufage, fuch as had now been adduced. In 
that caufe the public might be interefted; in 
the prefent the public were not injured j for 
the (heriff did not act according to the con- 
fent of the parties: but the omiflioa was at 

I Blackft. Com. p. 91, 

D d 4 worft 
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of whofe evidence was to prove, not only that 
^notices were not publiftied at the Uft election, 
but that they were never publifhed at any former 
one. The minutes of the eleftion alfo ftate, 
that the notices were publiflied in Orkney ; but 
no mention is made of 21etland : neither are 
the notices themfelves given in, though they 
have been repeatedly called for, and ot ight to 
have been produced. He obfervcd, that the 
terms Principal and Agent, were mifapplied 
when they were given to the flienff depute and 
fubftitute: the latter had, in the prefent in- 
(^ce, all the authority of the former devolved 
upon him, and was equally with him an officer 
of the publicw If it was his duty to prefide at 
the eledlion, he muft be fuppofed to have had 
(OIM authority over Zetland as well as Ork« 
ii^f for if he had none^ the eledion for Zet- 
land was coram non judice^ and was therefore a 
violation of a public law which would be noticed 
by the committee, although there was no alle- 
gation to that effedt in the petition. Taking 
the fadt of the non-publication of the notices to 
be dlabliftied, it only remained to attend to 
the law; but whatever might have been the anci- 
ent conftituiion of thefe countries, they belonged 
to Scotland before 1 669, though the ad paifedthas 
year annexed them infeparably to the crown. 

The 
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yrere concerned ; but the queftion here, turned 
upon the duty of a minifterial officer to the 
public : in fuch a cafe, form becomes fubftance. 
The owner of an eftate^ who wilhes to be en- 
rolled, muft lodge his claim in the fherifPs 

court two months before thie Michaelmas meet- 

♦ ' ' ' . ' » 

ing of the freeholders ; a day lefs would prove 
jfatal. The ifluing of the precept^ the indorfc* 
ments requifite to be made, the place of elec- 
tion, are matters of form ; yet a negled in any 
one of thefe particulars would avoid an elec- 
tion, in fo much fo, that it had been thought 
neceflary, in time of war, to pafs an aft to 
change the headburgh where the freeholders 
ought to have met. He had not objedted to the 
evidence of ufage (which, however, he thought 
irrelevant where the law was fo exprefs) becaufe 
the witnefles, who were called to prove it, efla- 
l^lifhed alfo the cafe of the petitioners ; but to 
fhew the imprafticability of complying with the 
aft, at leaft an unfuccefsful attempt to execute 
the direftions of it (hould have proved. Par- 
liament was diflblved the i ith of June, the writ 
bore date the 1 2th ; is it poflible that, between 
that day and the 28th of July, the notices 
could not have been proclaimed at all the 
parifh-churches in Zetland ? One man might 
perhaps require thirty days to go through all the 
iilands, but feveral might have been employed 4 
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r^nce, which would not damp an audiority on 
his ad fufficxent to contradid a public 1^. 
JrLc calls thofe iflands indeed, an united Jloeriff-^ 
dom ; but he ftates the eleftors to be GtntUmeny 
Irthahitanfsi Heritors ; and in a word, peffons 
of every defcriptipn, except thofe who, by xkQ 
CQoftitiition of Scodbpd, have a right to yqt4 

or comauflioners of (hires.— r'The commiffiosa 
thorefore only (hew, that the perfons concerned 
in them attempted to do what they had no right 
to do ; and that the whole tranfadion was ij^ 

^ a blunder (a). 

Oh 

Th€ Reporter has been tuduad to break tbroitgb 
the rule h^ prefcribed to himfelf of ab^aini^g 
from notes, in favour of the fylkwing obfervfir 
lions J which ba^4 been fugge^ed to him bysn 
ingenious friend. 

. (0} I( ffiay be qi^fiioned whether the argument on the 
part of the Sitting Member was not carried too far on 
ibme poiqt8.*^rkpey .aocf ^etUnd were united into one 
flieriffdom by an of parliament in 1612^, ^^hichthe 
petitioner*! counfci feemed not to be a .vare of. Tlie ad 
of 1669 only made the union more complete, at there had 
been attempts to break it, and changed the fheriffdom into 
a ftewartry, which is merely a nominal diftin6Hon. The 
legiAature intended^ either that the landholders of ZetUod 
fliould join thoie of Orkney in the cledion of the repr^ 

* The 4th of the unprinted a^ in 1612. 

fentatives 
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were appointed to try and determine the nierits 
of the petition of Colonel Thomas Dundas, 
and alfo the petition of Charles Innes, clerk to 
His Majefty*s Signet; Gilbert Mealbn^ Efq. 
of Rothieftiolme ; Captain Alexander Graeme, 
of Greenwall ; Malcolm Laing, Efq. advo- 
cate; Sir Thomas Dundas of Kerfe, Bart, and 
Charles Dundas, Efq. being freeholders of the 
Stcwartry of Orkney and 2^dand, feverally 
complaining of an undue eleftion and return 
for the faid ftewartry, informed the Houfe, 

adtof i68i« and till the legiflation ihould interpofe by 
granting a valued rent) there could be ir^ parties having 
wtes* It would be rigordus indeed, therefore, at the 
ptefent day, to fet up the letter of the law againH: ita fenfe 
and fpirity and the uniform ufage fince i68 1. 

The dodtrine of defuetude ieemed to be inapplicable.— 
There is no doubt that, by the law of Scotland, an a£t of 
parliament may be repealed by deftietuie^ or by contrary 
uiage ; but as this is founded on an idea of general aflent^, it 
is evident that the defuetude which is to opci:ate aia:itpeal 
of a general regulation,- muft itfelf be general ; whereas 
Wre the a£ts of i68z and of Q^ieen Annci being in ob- 
fervance all over Scotland, except in Zetland, all that 
could be inferred, upon the fuppofition that Zetland is 
comprehended in the a6ts, was that the (heriff had negle£M 
his duty. This dodtrine was pecogntzed by a late decree 
of the Court of Sefiion, where in an a£Hon to inforce the 
laws forfupport of the poor m a certain diftrid, it was 
pleaded that the law bad gone into defuetude in that 
particular diilridt ; but the plea was over- ruled, becaufe the 
law had been in confl^nt oblbrvance m other parts of the 
kingdom. 

That 
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The Grant of Roger de Lasci, /# the 
Burgejfesof Poi4TEPRACT* 



Note, ^be Reportet bos feen, by the favour of 
JoNH Walsh, Efq. a Grant of Hemrv 
DE Lasci to tbeBurgeJfes of PourKET, da^ 
ted tbe Feaji qf tbe Apoftles Philip and 
JaM£S, intbeStbof Edw. I. fnrportif^ 
to recite tbe Grant of Roger de Lascx 
in haec verba; but reciting it witb fome 
Variations^ wbicb be bas tberefore giveu 
in the Notes. 



Lafct Conftabulariiu Ceftrie dedi ec conceffi et hac pxdenti 
Carta iiie& conformavi Bargenfibus meiiLde Pontefrado et he^ 
redibus et fucccflbribiu fills Ltbertatem Bkrgagimm* txTis&o^ 
fuos tenend' de me et de heredibus meb, in feudo et hereditate, 
libeif et quiete, honorifice et integre K^DDftltO annuacim 
nibi vel hezedibns meis Xllam. denar' pro qiioiibet Tofto 




^ £t libf rum burgit^ium. 

a 
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iattmsL nominatim negaverit^ cadit, et per forisfadum 
j^fponrum fuum tecupcrabit* Forisfadlum burgenfiuxn 
finietur per XII legales homines ad hoc etedlos^ fi Pretot 
jUiquem gravare voloerit* NuUus burgenfiam dabit forif- 
fadom pro primA fuperfeffione^ fed pro feounda, nifi diem 
fanare * poterit. Quilibet bargtniis fuum proprium namium 
plegiabit nifi rectus fuerit de Corona Domini Regis vel 
dimiferit propriaip plegium incurrere* Si ferviens Prxtori^ 
Jocutus fuerit verfus burgenfemi non refpondebit fine Telle* 
Si burgenfis rcdatus fuerit de pari ftto> de fanguinis effu<» 
fionc vel dc idut ct neglverit jurabit fc VI^** fi non de 
fangoine fe Ilia. Si. alius quam burgenfis> a btfrgenfe de 
codem rcdattts fuerit jurabit fe XIP* Quifque burgenfium 
tenetur alteri refpondere fine tefte» fed non forinfico nifi dt 
•fado appaiente vel de debito. Burgenfis fi de pari j: facra^ 
inentum . acceperit^ nifi de debito^ in ^orisfado erit ; fi de 
#ltero quam dc pari qtlietus erit* Si fdMnfecus a burgen% 
^ramentom acceperit^ in maximo forisfado erit. Si fo« 
^fecus debitum.debuerit alicui burgenfis lecet ei omni die 
ieptimane capere namium fuper lllun\ fine licencia prctoris^ 
,^ciifi nundoi^ fan^ Egidii, Si namium alicujus burgenfis 
captum fuerit fuper alium, judicatus erit prima die ire ad 
liberandum iUudpropriis expenfis; quod fi facere nolueric 
cogetur per proprium ire namium* Qui Theolonium Do- 
mini a^rtaverit in foritfado remanebit c^li, fcilHcct, pro 
quadrante V folid' et quadrant', — pro Obolo X folid' et 
Obol', — pro III quadrantibus XV folid* ot III quadrant, 
pro denar^ XX folid' et dcnar'« Cuique licet in terra fua 
quamlibet Officinam § facere ad perficend' firmam Domini« 
Quicunque aliud negaverit vel conceiTerit quam hoc de quo 
reflatus fuerit/ in forisfado permanebit. Omnis 'burgenfis 
poterit ducere annonam per aquam et per terram quocurque 
jrolucrity ct omnia alia mcrcimonia fine confuetudine et occa« 

? Qn. Semre. f Ai»parcntc J Suo. § Q^ictibct Officinia* 

fioiy: 
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J^nii ap' Wcftmonaft'ium, coTam Juftic domini Rc|U 
lUcardi Ann6 V^o. Coronacioais ^jxifdeiiu 



Deed annexed to the preceding Chaktek. 

^$^C3|jBiPfl^ omnes prefentes et futuri quod ego Rog' de 
Lafci Conftab' Ceftrie dedi concefli et hac prefenti Caru 
mea confirmavi burgenfibus meis de Pontefrado qui habcot 
terram in Mork JX viginti acras l*erre et XIIII et dimidiam 
acram inmociy Jjj^^fnDftd fibietheredibusfubde meethere- 
dibus meis libere quiete pacifice. K^DDCnOO i°^^ annuatim • 
mihi et heredib' meis pro omni fervicio pro qualibet acra IIII 
denarios de firma ad Fed' Sandi Michael*. Scil' Spraelig' 
XXXII acr'. Henerico genero fuo IIII. Emifio XIX. 
• Helie fiUo fuo XI. Edwino fil' Waldi' XI et dimid'. 
Alex'), fil' Hereward X. Matildi Ruffe IX. Simoni gene- 
ro fuo II. Thome fil' Winiaro II. GUb' fil' Miriild' XIII. 
Bened' fil' f^lfi IIL Heiedi Johannis Nobilis IIL 
WJllofil' Adc' etWiUonato lU. Heredib' Ric' fil' Ha- 
raid III et dim'. Adc' fil' Aldred VI. Seman' VI. JEC. 
tino fil Stephe' III. Simoni fil' Bened' Vlll. Rob' fil* 
Giifipe II et dim'. WilK fil' Bened' UI. Rob' fil Johannis 
IX. WiUo. fratri Bened' et Rol>' fil Hadewlf III. Ran- 
ti fil* Walti 111. Hered' Hen' clerici VI. Hen' fil' Kaf- 
chin VII. Alex, prepofito I. WUlo. fil' Lewini XL 
Acras. Hiis Teft' Euilach' fratre Domini. Rob Walenfi. 
\VilK de Lungvil. Jord' Foliot, Gilbert de Laici. 
Willo. de Bello Monte. Ric* de Stapelton. Mag ro Rei« 
IRundo^ Ric'clerico. Will^^ fil' Qerend' et aliiSf 
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^3Bl3IC3K2>!Ilft Dci graciaRex Anglic ct Fmncie 
Dominus Hibernic Archicpis' Epis* Abbib* Priorib' Ducib',. 
Comitib' Baronib' Jufticiar' Vicccomitib* Efcatorib' Pcpo- 
ficis miniftris £t omnib' fiallivis ct £delibus Aiis falutem ; 
^CtSttd quo^ (blum ob affecionein et dileccionem 

quas ad villam et burgum noftrom Fontifracli ac ad diledlos et 
fidclcs noilros BaHivos ct Burgcnfcs cjufdcm gcrinius ct ha- 
bemusj veruiq edam eorum gratuita et accepcabilia fervicia 
iiobisper antcaad' fu' grand' cuftus et expens' multiplicitef 
impens^ memorie reduccntes, volentes cos condigne remu- 
neraii ex certa fciencia et xnero motu noflris oidinavimiz^ 
coni^ituimus a^pun^fluavunus ct eteximus diledum fubdituna 
Dodnim Johaja' Hilje uomn Burgenfium pFcfate Ville five 
burgi in Majorem ejufdem Ville five burgi UGlf, 
de gracia nofira fpeciisCli conceffimus et hac prefenti carta 
noilra coofirmavimus pro nobis et hered' noftris eifdeua 
Jvlajori et BergpnfiS' prcdi^le ville five burgi in pcrpct' 
has libcrtates franchefias quictancias et Immunitat' fubfciipt*' 
Vidcl' quod burgus ilk fit deinceps liber burgus in re et no- 
mine de Majore et Burgens' et quod idem Major et burgenfes 
et' eorum heredes et fiiccefibres liberi burgenfes iint et Gildam 
mercatoiTam habeant«t iisdem libertatibus ejt liberis con- 
fuetudinib' in eodem burgo utantiur et gaudcant quibus bur- 
genfcs et inhabitantes Ville five burgi de Stanford ante hxc 
tcmpora ufi fuerunt ctga^ifi utuntur ct gaudcnt. j^lc ttiikvk 
volumus et concedimus per prcfentcs pro nobis ct heredib^ 
noftris quod iidem nunc Major et burgcnfes Ville five burgi 
tic corporal' fit una CIvitas perpetua corporata in re et 
ncpiinc per nomcn Majoris et Burgenfium Ville five burgi 
Pontifrafti habcantque fucccfiionem perpetuam. (£( QUOll 
iidem nunc Major eiburgenfes et fucceffores fui prcdidi per 
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eiAbres in perpet' plenam poteftatem et auAoritatem, tenom 
prefencium* elegend' unum alium borgenfem de fd^s in 
Ct>mbargeiifen viile fire burj^ predidi loco ipfiiu Combur- 
genfo fic obientis decedentiiT vel amoti, et fic de tempore ii| 
lempas in perpetnam. QJt tllt(titl0 conceffimus ac per 
prefentes concedimut pro nobis et bered' noftr' pre&to nunc 
Majori et Burgenfib* et corum heredib* et fucceflbiib* ia 
perpet*» quod iidem nunc Major et Comburgenfes Ville five 
Burgi illios et eonim hered' et facceflbr' pro tempore exiftentT 
de Anno in Annum ad coram libitum in fefto predido 
digere poffint de bnrgenfibus Ville five burgi illios doos fer« 
vientes ad defendendum five portand' in dies Clavascam 
armis noftris et hered noftror' fculpt' ante prefatum majo« 
rem et alios Majores ViUe five burgi iilius pro temp' exiftent', 
ad fittiend' et exequend' omnia et fingula precepta et 
aiandata qoas per did' Majorem pro temp' cxiften' eis 
Chorum alteri de tetapon in tempus injungentur. i^t infopet 
conciedlmus prefato Majori et burgenfibus et fucceflbrib' fuit 
quod ijpfi per fervientet fuot ad Clavas habeant potefiatem ct 
ahidoritateiA ad attachiand' etarreftand' quofcunque virosct 
mulieres minus fufficientes per corpora fua iu quibufcunqoe 
placitis querelis contradibus et demand' ant aliis accionib* 
perfonalib' realib' feu mixtb quibufcunque infra villam five 
burgum predidum tt procindum ejufdum qualitercunque 
fad' five emergent' que aliquo modo mot' fuerint five 
moveri contigerint infuturum. COtlCefritmi0 etiattieifdem 
Majori et burgefifib' quod' ipfi et fucceflbres fui habeant in 
villa fiveburgo illo poteftatem et audoritatem jurifdidionem 
ct libertatem fiicend' et exequend' omnia et fingula que ad 
officiuin Cbronatoris ibidem pertinent faciend* et exequend% 
proutceteriCoronatores noftri et hered' noftrorum alibi ha- 
buerunt et habere contigerint in futorum. Ita quod nnllo 
tempore futuro aliquis Coronator cjufdem regni noftri 
Anglie nifi Major ville five burgi predidi pro tempore 
cxiftcDs infra viUam &VC borgum ilium et precindum <jn£. 
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dim* pro nobis heredib* ct fucceflbrib* noftris cifdcm nunc < 
Majori cc burgcns' quod Udem nunc ^^ajo^ .ct omncs fuc-- 
cdTorcs fui Majorcs Villc five burgi prcdifli habeant iupcrvi-. 
fum corrcccioncm et punicioncm aflifc panis, vini at fervi-V 
cie ac omnium quorumcuroquc viaualium infra ViUam fi,ve* 
burgum prcdiA* ct prccinft' feu limites cjufd* vendit* five 
vendend' de tempore irt temp' quo cIs videbitur oportunuoi; 
five ncceffarium in temporibus futuris in pcrpetuum. (Igt 
qUOb didli Major et burgenfes et fucceifores fui habeant 
figiilum commune ad menfnras et pondera quecunque infra* 
Villam five burgum precinft* et limites predid' figilland' Itm 
quod Clericus mercati hofpic' noflri fc de hujufmodi figillo 
feu de ifcrutinid five examinacione menfurar' et ponderum 
infra did* villam five burg' ac precindlum et limits, fea 
alterius caufe ante hec tempora pertin' nullo modo intro- 
mittat fub gravi fonsfadlura. 3infnp0r gracia noftxm. 
fpeciali volumus et concedimus pro nobis et hercdib' noiliis 
inperpetuum prefato majori et comburgens' eteorum fucceC*, 
f«r' quod iidem Major ct Comburgens' Ville five burgi pre* 
did' pro tempore cxiften' quamdiu in hujufmodi officio M»-^ 
joris ct Comburgenfium fuerint, habeant potcfiatem et 
aadloritatem ad omneset fingulos ligeos noflros predid' Ville 
five bur^ cujafcumque ftatus feu condicionis fuerint, ct quot 
cis toelius videbitur^ evocand' congregand* et coaduuand* 
ad eo8 et eonxin quemlibet^ juxta (latum fuum, bene ct 
fufficienter armnri et ;nunin faciend'> ac cos et eorum quern* 
libet in armb et ih arraiacione hujufmodi^ ad vigilias ct 
cxploraciones infra dldt' villam five burgum precindl' five 
limites ejufd' pro falva cUftodia, tuicione et defenfione ejui^ 
dem' Ville five burgi no^le dieque tenend' feu cuftodiend'. 
j3C ititUU uberiori gracia nofira et ex mero mota 
concefiimus eifdem Majori et burgenfib' ac fucceflbrib' fuis 
quod ipfi in pcrpetuum habeant retumuro omnium brcvium 
poflrorumet fummonicionemSchachariinoftri et hercd' nof- 
Iror' et eorundem exccugionem. d^t ^00 iidem Major 



Ciciend% quamdiu moram in eidein villi five bargo fecerinf. 
XCt omnes foiinfeci non ponantur com ipfis Burgenfib' in 
Affifis, Juratisy vd Inquificionib' que racione tcnrarum ct 
tencmtntor' fuonim in eadem Villa five bwgo ^xiftcnt*, «ut 
tranfgreflion' contra^' ant alionim negociorum extijniecoit^ 
cmerferent faciend*. UltttfUB de vberiori gracU 

noftra conceffim' et pei prefentes concedim' et confirmamot 
cifdem Majori et burgenfib' quod ipfi ct fuccefibres fni fiat 
Juftic' nofiri ad pacem, nec non ad felon' tranfgrers' tt 
alia malefa^ quecumque, et quod ut Jnftic' ad pacera in* 
fra viir five burg' ct prccinA' et limit* illius una cum ono 
legis perito ad denominacionem majoris ville five burgi illii* 
pro tempore exiftcn', teneant infra eand' villam five burg' de 
tempore in temp' Seffion* ad inqtxirend' pro nobis ct bered* 
noftr' tociens qnociens necefle fuerit, per maadatam fire 
warrantnm ab Majotc ejafdem ville five burgi pro teaipOT* 
exiftent' fiend' ct alicui Scrvienti ad clavam Majoris vifle 
five burgi illius pro tempore exiftent' dirigend* five facicnd' 
IBt l^ttOB iidem Major et burgenfet ct fuccdTorcs fid 
habcant furcas ct propriam Prifonam five Gaolam infra 
villam five burg' PontifTradi predi^' ac precinA' ct limit* 
cjufilem ad felonet ct alios fnalefadores quofcunquc infm 
Villam five burgura ac precinA' ct limit' predid' capt' five 
capiend' in eadcm Prifona five Gaola quofi]uc ab cadem 
fecundum legem ct confactudinem rcgni noftri Anglic dcfi- 
berentur, iaivo ct fccure qUlodicnd'. i^f QttOS tarn hujiif- 
modi fcrvientcs ad davam infra Villam five bnrg' predtA* 
^ pro tempor' cxifien* onmia prcccpta ct warrant' pro fcflienib* 
hujufmodi in omnibus faci^nt et cxcqnantur, et conim alter 
facict et exequatur,' ct cifdem JulUc' in Seflionib' fuis ad 
inquificiones et alia quecunque in premiffis capiend' fern 
faciend' attendanciam foam adhibcant aut eorum alter 
adhibcat, ct execuciones jndiciomm ct mandator* eoruiiidem 
juftic' in omnibus exequantur ct faciant^ aut alter corux». 
ticm ct cxcijuatur, adoo plare ct intcgtt proat Vicccera* 
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•.^recinA* villc fiveburgi prcdiA' levari non poffunt co qood 
^ecafus divers' Tenementor' totaliter riunator' exifiitj 
fitUAii 9^^^ SOS ex h abundanti gracifi noftra mero jnota et 
certa fcientia noftris ad melioracionenr e^d' ville five hnx^ 
noftri perdonamus remittimus et Tehxaxnus per prefei|l^ 
eifdem major! et burgens* et fucc* fuid in petpet* fummaia 
quindecim librar* trefdecim fotidor'et quatoor denarjspb* 
annuatim debit* ita quod idem major et borgens* ac facccf- 
fores fui Ville five burgi PontiBBra^ predi^' qui impoftom 
£uere cofitigerint fummam triginta et quatnot librar* et noa 
ultra fiob* et hered' noftris in perpetuum de proficuis fiirmar 
^predidUr* refpondere et annuatim folvere teneantur, £t 
quod nec nos necT hered' noftri aliquod Jus in predid* quindc- 
cim libris trefdecim folidis et quatuor denar* nec in aliquan 
parcellam eorumdem de cctcro exigere vel vindicare poten- 
^mus in futuro* Iflfttpdr concefiimns et copcediouu et 
per prefentes ccmfirmamus eifdem Majori et burgejifib' ejnfd* 
-Ville five burgi PontifiFradti quod ipfi et fucceflTores fui ha- 
beant infra Villam five burg' predt6l\ unum Mercatupi 
ienend' ibjdem qualibet feptimana in pcrpet' quolibet die 
iabbati, ac annuatim inperpct* duas ieria:» ibid\ unam videT 
fcriam inde in Dpminica Ramifpalmar' in Quadragcfiraa et 
per fex dies proxime precedent', et aliam feriam indeia 
FeUo et.dominica iandeet individue Trioij^atis per fee 
dies proxime precedent* dutatur', una cum omnib' libertatib^ 
Juribus Jurifdlcionib' et rebus ad hujufmodi ferias et mercat* 
five eorum aliquod pcrxinen', ita quod feiie et mcrcat' ilia noii 
£nt ad nocumcntum alior' ieriar* et mercator* ibidem 
-vicinar' jit CtUm voLumus et conocdunus pro noW et 
iiered' nofiris predict' ac per prcicntcs confirmamus prefatjs 
Majori et burgens' ville five burgi predid' et fuccdrorib'foit 
in perpet' quod ipfi habcant gubcrnacionen ordinacionem 
ailignaciouem flallarum et placearum in omnibus hujufinodt 
feriisct mcrcat' feu eorum aliquo habcnd' live ponend , ettotua 
regimen ^creator' Fcxiai* cc omnium iia^uJax^libcrtatum et 

4 



APPENDIX, No. ffl. 



confuetudines per eofdem Burgenfes et per fucceiTores Aioi 
infra Villam five burgumPontifradi predid' ex antique ufitat* 
C&t quod Burgenfes predidl' et fiicceflbres fui ac omnes infra / 
eandem villam five burgum inhabitantes de theoloneo mu- ^ 
rag' pannagio pafTagio pontagio et fedagio per totum reg- 
num noftrum Anglie et poteftatem noftram in perpet' fint 
quieti SlUWCt volumus et firroiter precipimus pro nobis et 
hered' noftris quod preBiti Major et Burgenfes Ville five 
bnrgi de Pountfreit predid' et eorum fucceffores omnia et 
fingula cogniciones francheiias libertates immunitat' et pri- 
viligia ac omnia alia premifia prout fuperius fpecificantur 
habeant teneant et exerCeant, ac ei« et eorum fingulis plene 
libere intigre pacificeet quiete in perpet'gaudeant etutantur 
abfque impeticione moleflacione pcrturbacione aut impedi- 
mento noflri vel hered' noflror' quorumcun^ue ficut pre- 
didlum eft mode et forma fuperius declarat' ^ttS Teftibui 
venerabilibus Thoma Cantuarien' totivis Anglie Primate et 
Tho' Ebor* Anglie Primate Archiepis'. I. Lincoln Can- 
eellarid noftro^ R. Bath* et Wellen ct Tho* London* Epis\ 
ac cariffimis confanguineis noflris Joh* SuflT et Job' NorP 
Mariscair Anglic Ddcib*, et Htn* Percy Comite Northum-* 
ber* Camerario Angli, nec non diledii fidelib' noftris j 
Francifco Vicccomite Lowell Camerario noftro» Thoma 
Stanley de Stanley Conftabul* Ajiglie, Job* Wode Thes* 
Anglie' Militibus, ac diledo clerico noftro Johan' Gun* 
thorp cuftode privati figilli noftri et aliis.' Dat' per man' 
noftram apud Weftmonafterium nono die augufti anno regni 
noftr' fecundo, 

eURTEK^ 

Per breve de privato figillo et 
dedat* predid' auf^oritate Parliament!. 
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feriamm ct mcrcatar* ibid* vicinor*. Sit ttidm volumus 
ct concedimVpro nobis ct hered' noftris prcdid* ac per prc- 
fcntes confirmamus prefat' Majori ct buxgem' Villc five 
boigi predidt' et fucceflbrib' fuis in perpet',qttod ipfi habeanC 
gubcrnacionem ordinacionem et afTignacionem Stallaniin 
et Ptacearum in omnibus hajufmodi feriis et mercat' feu 
.^orum aliquohabend'five ponend*, ct totum regimen Mcrcat' 
Feriar' et omnium (ingular libertat' et aliarum confuetudt- 
fium adeadem mcrcat' ct fcriat fpedan' per Majorcm cjufdem 
Ville fiTC burgi qui pro tempore fiicrit ct duos vd tres de 
{mbi^tbus et difcrecioribus Comburgcnfibns ejufd' Villc 
five burgi in auxilium Majorit ipfius ad hoc annuatim ele^* 
five deputat' per di{i' Majorem pro tempore cxiftcnt', fine 
impedimento Tea Y^rturbacionc noftri rel hered nofttor' fcA 
alior' minifiror* noHror' quommcunqae. ®C Muptt 
▼okmus et concedimus ac per prefentes conceiiii(ias pro 
nobis et hered' noftris prefat' Majori et burgens' et fuccefTo- 
rib* fuis qmpd idem Major pro tempore exiftens ima com 
duodecim pirobioribus hominibus did' Ville five burgi de 
Ppntefreit et precihdus cjufdem, pro temp' ejciften' per Ma- 
jorem ilium nominand,' fimul cum aliis de burgenfib' prcdidl' 
per ipfum Majorem et probatiorcs homines evocand' fi fibipla- 
cucrit, in It Mote Halle Ville five burjpi predid' tociens 
quociens fibi placuerit convenire et (latuta ordinaclones ec 
conftituciones licitas ct honellas pro bono publico Ville five 
burgi prcdidli et procindus cjufdem ac fana et falubn gubcr- 
nacione corundcm de tempore in tempus condcre et faccrc, 
et cis uti, ac ca in difta Villa five burgo et procindu 
ejufdcm excqui, ac ctiam ca et corum quodlibct prout eis 
melius videbitur expedire mutare, valcant in pcrpetuum. 
<£t ttlt^rtU0 de ubcriori gracia noftra volumus et conce- 
dimus ac per prcfcntcs confirmamus pro nobis et hcrcdib' 
noftris quod iidem Major ct burgenfes ac fucccffores fill 
habeant et pacificc gaudcant ociincs et omnimod' libcrtatcs ct 
coafuctttdincs per cofdcm Baigenfcs t\ prcdccelTorcs fuos 

b % 4fra 



No. V. 



Dei gratia Anglix Scotlae Franciae ct 
Hibcrnix Rex fidei defenfor, &c. OllllltbUS ad quos pre- 
femes liters pervcnerint falutem ; cum Dominus Henriciw 
nuper Rex Angliae quartu«, per litcras fuas patentes fub 
iigillo Ducatus fui Lancaflrie confe^^as, gercntes Dat' primo 
die Decembris anno Regni fui quarto concefTerit (inter alia) 
aJ tunc Majori et burgenfib' Villae five burgi Pontiffradi et 
corum hcrcdibus ct fucceHbribus in perpetuum quod iidem 
tunc Major et burgenfes et eorum heredes ct fucceffores Major 
ct burgenfes, in FeftoSandi Michaelis Archangel! tunc prox- 
imc futuro pod Dat* carundem literarum patcntium, et 
poftea de anno in annum in eodcm fcdo inter eofdem burgen- 
fes in quadam aula ibidem vocata le Motehall cligercpofiint 
de feipfis trefdecim Comburgenfcs dc probioribus hoininihus 
Burgenfium villae five burgi prxdicli, quorum Burgcafium 
unus fcmpcr in Majorem V^illx five bur^i praididi ad tunc 
cjigereturac Major Villas five burgi illius per unum annum 
poft eledioncm illam proxime fequentem exifteret, prout 
per cafdcm litcras patentes plenius liquet et apparet ; cumquc 
nos credibiliter informamur quod ele^^io Majoris Villx five 
burgi prxdicli antehac facia fuit per majorcm numerum 
vocum etfuffragiorum Burgenfium cjufdem Villx five burgi, 
rationc cujufquidcm formx ct modi elcilionis diverfx litcs 
difcordix ct controverfix multotics motx ct ortx funt inter 
Majorcm Comburgenfcs ct Burfcnfcs villx five burgi prxdiAi 
p;o ct conccrncntcs fuffrag* ct voc*dand* inelc^ionc Majoris 
b 3 cjufdenj 



APPENDIX, No. V. 



«jttfdein Tillc five burgi) fefifnigium et vocem fuam mfcribei 

vcl infcribi fwiet in parva pecia papiri angUdc in a little 

Jcrole of Paper ti difUm pcciam papiri finiul ciim difto (uf- 

fragio et voce fuis in eadem fufcriptis imponet in quandam^ 

bagam five pixidem pro hujufmodi caufis per Majorem et 

fiargenfetv iliac five burgi praedidi providendam, quaequidem 

pecia papiri non continebit nomcn ipfius perfonae dantis vo- 

cem et fuffiragiam fuam fed infcriptio hujufmodi erit modo 

et forma fequent' Videl' decimo quarto die feptembris anno 

Dom' &c. talis ele^us eft Major villae five burgi prsedi^i^ 

femper nominand' et exprimend' diem et annum et nomea 

perfonx fic ut pre**ertur in Majorem fieri nominand'. 

fi contigcrit quod nuracrus vocum et fuffragiorum fic ut 

praefcrtur in parvis peciis papiri infcribcndorum par ^et 

equalis fit, quod tunc tres feniores Comburgenfes quiadtunc 

intcrfucrint addent et infcribent fuifragiumet vocem fua fimi- 

liter in papiro, et eadem imponent in praedidam bagam five 

pixidem, (Bt quod dc tempore in tempus in perpetuum qui- 

iibet cui plurimae dabantur vocts modo et forma przdidis 

facramcntum corporate ad officium Majoris villae five buxgi 

pnedidi et omnia alia ad inde fpedantia five pertinentia 

faciendum in die fcfti fanfti Michalis Archang' proximo 

fequcnte ppft talem eledlionem et nominationem cujus Iibet 

talis perfonz ad officium Majcyris prxdidli coram Majore pro 

tempore exiftente et Comburgenfibus et Burgenfibus villa* 

five burgi pr^difli ycl tot eorum qui adtunc interefifc vola- 

crint (quorum pracfatum Majorem unum cffc volumps) prius 

prxft et quam officium Majoris vill* five burgi prwdidi pro uno 

anno integro tunc proxime fequcnte poft prxdiAum feilum 

fan^i Michaelis Archangcli in quo fic ut praefertur in 

diflura officium Majoris vill« five burgi pracdi^i juratas 

fucrit, habeat excrccat et exequatur ; przdidis Uteris paten- 

tibus permcntionatis aut aliquibus aliis literis patentibus 

quibufc unquc aut aliqua alia re caufa vel materia qoacnn- 
^ b4 que 
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in curia vill» five burgi pnedidli in aliquibi^ hujufino- 
4i adUonibus five quxrelis in curia cjafdem villae five buigli 
determinabilibusy de tempore in tempus debite recupe* 
rat' crunty et in omnibus et fingulis hujufmodi a£Uonibus» 
omnibus talibus procefs' judiciis et executionibus uti et 
cxequi, qualtbus per legem et confuetudinem hujus regni 
Anglis in talibus adionibus utuntur et uti debent, ac in tam 
amplis modo et forma prout, in aliquibusaliis cuxiis noftrisde 
fecordo inaliquo alio burgo civitatevel villa incoiporata 
infra hoc regnum noilrum Anglix uiitatum et confuetum eft 
^ut fieri debet aut poted. CSt Ult^rtUd volumus et ^per 
prefentes pro nobi^ heredibus et fucceiToribus noftris conce- 
dimus prsefatis Majori et burgenfibus vill« five burgi prae- 
didi et fuccefibribus fuis quod Major ville five burgi pie-' 
didi pro tempore exiilens aut aliquis alius vel aliqui alii per 
ipfum fore deputand' de cetero in perpetuum plenam habeaot 
ai^horitatem et poteftatem vigore prefentium ad habendum 
rogandum demandum accipiendum recipiendum et percipi- 
cndum de qualibet perfona vel perfonis cum qualibet care^ 
anglice vocata a bare nxjane Carte or a Shod Carte, uniia 
obolum legalis monetae Anglic^ ad et verfus reparationem ec 
manutentionem viarum paviamenti pafiTagii et alionxm 
locorum infra burgum praedidum et precindlum ejufdem, fore 
difponendum per difcretionem Majoris et Comburgenfiam 
y iliac five burgi prxdidi pro tempore exillentiumj et Ym 
llterx nofirx patentes vel irrotulamentum eanimdem crunt 
de tempore in tempus tam praefato Majori pro tempore ex- 
identi quam omnibus talibus perfonis per ipfum ut pr<cfertur 
deputandis, fufficiens u arrantum et exoneratio in ea parte* 
fSt ultCriUB volumus ac per prefentes pro nobis heredibus 
et fuccefibribus nofiris concedimus damns confirmamus 
ratificamus et approbamus pracfatis Majori et Burgenfibus 
viJlac five burgi pr«didi et fuccelforibus fuis, omnes et omni- 
modas libertates, franchcfias, immunitatcs, exemplificationesu 

privilegiA 
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Tel, eoruro ajicajus, per Not heredes vei fucceflbres noftroSy 
j)ifticiirioa Ttcccomites cfcaetores aut alios ballivos fedariot 
iyt alio« officiaiios five miniftrQS noftroi, heredum vd Aie- 
ctflorom noftrorum quorumcumque, inde occurfioncntur mo- 
leftcntOT iFcxentur feu graventur« occurfionetur moleftetur 
vexetur gravetur feu in aliquo perturbetur. ^(AttittBt^ 
per prefcntes pro nobii heredibus et fucceflbribus noftm 
i^andantea et prxcipientes« tarn Tbefaurario Cancellario ek 
Baronibuft noftris Schacharii ooftri, heredom et fucceiTonmi 
noftronun, quam Attomato et Solicitatori noftris geaexal* 
po tempore exiftentibus^ et eorom cuilibet^ et omnibus aliit 
officiariis miniftris noftris quibufcunque, quod nec ipii see 
eorum aliquis vel aliqui aliquod breve vel fummonitioaeiii 
de quo warranto^ liic aliquod aliud hreve brevia vel procef- 
fum noftrum quscunque, verfus ipfos Major^m et Burgenfea 
vilx five burgi prdcdi^i, vel eorum aliquem vel aliquos pro 
aliquibos caufis rebus vel materiis ofiens' darnels Yd 
nfurpationibus^ aut cprum aliquo, per ipfos aut eorum aliqaoa 
debitis^ clamatis attemptatis ufitads habitis feu ufurpatis 
ante diem coafe^onis prefentium, profequantur aut coxw 
tinuantur, aut profequi aut continuari facient aut caufabunt, 
feu eorum aliquis £iiciet aut caufabit. ^tAClXttB etiom 
quod Major et Burgenfes villae five burgi praedifU five 
eonun. aliquis, per aliqcem vel aliquos jufticiarios ofEciarios 
aut miniftros pr^edid^os in aut pro debito, ufu, clameo* 
ufurpatione, vel abusu aliquarum libertatuum, franchefiarum 
aut jurifdidionum ante diem confedionis harum literamm 
noftranim patentium, minime moleftentur aut impedientur, 
aut ad ea vel eorum aliquod refpondere compellantur. 
CottltHtS quoddam Hofpitale quondum fundatum per 
quendam abbatem monasterii fandi Ofwaldi in pratdido 
comitatu Eboracenii vocatum feu cognitum per nomen 
Hofpitalis Sandi Nicholai infra villam five Burgum Pon- 
tiffraai prcdidi exiftit, confiftens de uno leflore c( tref- 
decim pauperibus ad majus, in dido hofpitali de tempore in 
fempus relevandis et fuftepandls, quorum eledUo nominatio 

locatio 



APPENDIX, l!io. m 

^tdTHm aliquem vel aliquos pro male fc gertndo ant pro 
aiiqua alia caufa rationabili a loco five locis fuisper Majorem 
ct burgenfes vUlse five bargi praedifU pro tempore exiftent* 
Tel majorem parteitt eommdexn (quorum Majorem viiUje 
fiyeburgipraedkti unum eile volumns) amobilem ct amoU- 
les eflc Yolomus, quod tunc et toties \icmt ct4icebit Majotl 
et Combnrgenfibus ^illae five burgi praedi^ a«t 
majori parti eomm (quorum majorem villae five borgi 
praedi^ pro tempore exiftentem unum efle tofomuij 
«inum alium vel plures alios de pauperibus et egenis perfomi 
▼illae iive burgi praedicti, in locum five loca hujufinodi 
le^oris vel hujufmodi pauperum hofpitalis praedidi fic mod, 
vel amoveri contingcniis vel contingentium, cum favorc 
nodro ac pro nobis et nomine nofiro eli^ere nominare ap- 
punftuare et locare ; et quod quaclibet perfona fic ut praefer- 
tur eleda nominata appun^uata et locata in hofpitaH pre* 
dicto eritct remanebit^liirante vita fua naturali, nifi interim 
pro male fe gerendo aut pro aiiqua alia caufa rationabili ab 
hofpitale pracdicto amovebitur ; et hoc toticns quotiens cafus 
fic acccdcrit aliquo actu flatuto ordinatione provifione 
praefcriptione ufu feu confuetudine in contrarium inde ante- 
hac in aliquo non obfiante. |9r0lltf0 tamen fi^mper quod 
tiaec praefcns conccfiio noftra quoad electionem ct locationem 
corumdem lectoris et pauperum in hofpitali praedicto, folum- 
roodo durabit et continuabit durante beneplacito noftxo be« 
rcdum et AiccciTorum nodrorum et non ultra» aliquo in pre- 
fentibus contento in contrarium inde in aliquo non ob(lante« 
HBloIuntUS ctiam ac per pre fences concedimus prefatis Ma- 
jori et burgcnfibus villae five burgi praedicti, quod habeant 
et habcbunt has litcras noflras patentes fub magno figilid 
nollro Anglae dcbito modo factas et figillatas abfquc fine feu 
fcodo mngno vel parvo nobb in hanaperio noftro feu alibt 
ad ufum noflrum proinde quoquo modo rcddend' fulvend* 
vel faciend'y dSo QUOOcxprcifa mentio dc vero valore an- 
nuo aut dc aliquo alio valore vcJ ccrtituviinc pracmifibrum 

COJUA 



No. VI. 

l[N Du£date'j Bmronaii^ VoL L Y. 9S» w€ itad «i fSU 
lows : — I come now to Ilbert de L3C7» ^ttto ^dioih 
King the Conqueror gave the CaiUe and town of 

Brokenbriclge in Com. £bor« fo termed by rcafon tX « 
broken bridge nesir that place (fcarce half a mile eaft froM 
Old Pontfrad) but afterwards by him, according to the 
Norman dialed, called Pontfract *• 

He had alfo by his gift all that part of the Conoty of 
XAncafter, then and fince called Blackbmrn/bire (now onecF 
thebandreds) fituate towards the Weft Ridmgbf Yorkfliire. 
mth other lands of vaft extent. So that, at the time of the 
general fnrvey, he had no Icfs than an hundred and fifty 
Lordihipsy or the greateft part of fo many in Yorkfhire, teA 
in Nottinghamfhire, and four in Lincolnihire; and obtain- 
«d from William Rufus a confirmation f of all thofe cnftams 
belonging tohiscaftle of Pontfract, as be had enjoyed in the 
time of William liis father. 

In LelantTs Itinerary^ fol. 45, thefrc ate the following 
^paflages : " Pontefract is a French name brought yn byAe 
Laceys, Normans, for the Englilh word Broken-bridiei 
wher as now the faircft part of Pontefract ftondith on the 
toppe of the hille, was after the Conqueft a chapel; with 
a few fparkelid houfcs. The chapel was called St, Ltv» 
nardei in the Frithe ; and, as I can learn, this part of the 
town was caalled Kerkeby." 

* LeU Itin. vol. i. fol. 43. 

f £x ipTo Autogr. nuper in Cjcftro dc Pontfr^<^ 



A P P E to D I X;? No; Vf : 



King William the Conqueror gave the Caftelle with 
the towne of Brokenbridg, and very much land lying thcre-^ 
abootSy to Hilbert de Laceio, a noble Normam. This Hil- 
bert founded the College of St. Clemente in the Caftelle." 

'•^ There was a Collc^r -md Hoj^tal in Brokeobridg 
afore the Conqucft- wher the Monkcs lay ontU the Prioiie 
wu erected. It Is yet an Hofpitale." 

Lcl. Vol. 1. fol. 49. From York to Kexby bridge is 

£ud to be 5 miles, from Kexby to Wilberfoxd Village 
1 mile |» thenoe to Barnehy Village 3 miles» 
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